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’{b Supreme Gonrt of the Hnited Stutes
{ Washington, B. . 20513

CHAMBERS OF
THE CHIEF JUSTICE

March 5, 1986

RE: 84-978 - Exxon Corporation, et al. v. Robert Hunt,
Administrator of New Jersey Spill Compensation Fund

Dear Thurgood:

I join.

egards,

Justice Marshall

Copies to Conference
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CHAMBERS OF

Supreme Qonrt of e Buited Stutes
Washington, B. ¢. 20543

JUSTICE Wn. J. BRENNAN, JR.

February 20, 1986

No. 84-978

Exxon v. Hunt

Dear Thurgood,

You will recall that I voted the
other way at Conference and I think I
should wait to see what John circulates.
But you have written a really splendid
opinion and I confidently expect that I
will be joining it.

Sincerely,

Justice Marshall
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Supreme Qonrt of the Vnited States
@ Washington, B. ¢. 20513

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

February 26, 1986

No. 84-978

Exxon v. Hunt

Dear Thurgood,

While I voted the other way at
Conference, I am persuaded by vyour
opinion. Please join me.

Sincerely,

VAR

¥
w
,

Justice Marshall

Copies to the Conference
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CHAMBERS OF

FROM THE COLLE

-

Supreme Gomrt of the Pnited States
Waslington, B. (. 20543

JUSTICE BYRON R. WHITE

December 31, 1985

Re: 84-978 - Exxon v. Hunt

Dear Thurgood,

This is not an easy case, and John has
made the argument for the other side as
tellingly as could be, But, as presently
advised, I adhere to the Conference vote.

It would make little sense for Congress
to preempt funds that had as their sole
purpose the payment of Superfund compensation
but leave wholly unaffected those funds
having as one major purpose the payment of
such compensation. Otherwise, a state could
sidestep the entire preemption provision by
creating multipurpose funds such as New
Jersey's. And, as I see it, the Conference
vote adheres more faithfully to the statutory
language.

Sincerely yours,

Justice Marshall

Copies to the Conference
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Supreme Qonrt of the Hnited States
WWaslhington, B, (. 20543

CHAMBERS OF

JUSTICE BYRON R. WHITE February 20,

84-978 — Exxon Corporation v.

Dear Thurgood,
Please join me.

Sincerely yours,

v

Justice Marshall

Copies to the Conference
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From: Justice Marshall

Circulated: _FEB 18 1986 —

Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 84-978

EXXON CORPORATION, ET AL., APPELLANTS ». ROB-
ERT HUNT, ADMINISTRATOR OF NEW JERSEY
SPILL COMPENSATION FUND ET AL

ON APPEAL FROM THE SUPREME COURT OF NEW JERSEY
[February —, 1986]

JUSTICE MARSHALL delivered the opinion of the Court.

The question for our determination is whether section
114(c) of the Comprehensive Environmental Response, Com-
pensation, and Liability Act, 42 U. S. C. §9614(c) (1982)
(“CERCLA?”), preempts the New Jersey Spill Compensation
and Control Act, N. J.S.A. §58:10~-23.11 to -23.11z (1982 &
Supp. 1985) (“Spill Act”). We conclude that the Spill Act is
preempted in part.

I
A

In 1977 the New Jersey legislature enacted the Spill Act to
respond to the problem of hazardous substance release.
Finding that oil spills threatened the health and beauty of the
State’s natural resources, and that leaks of hazardous chemi-
cals from disposal sites presented a great risk to the public,
the legislature intended the Spill Act to protect the citizens
and environment of New Jersey through prevention and
cleanup of spills and other releases. Those efforts are fi-
nanced by an excise tax levied upon major petroleum and
chemical facilities within the State. The money collected
goes into a permanent fund known as the “Spill Fund.” The
Spill Fund may spend money to clean up releases of hazard-
ous substances, to compensate third parties for certain eco-
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To: The Chief Justice
Justice Brennan
Justice White

STYLISTIC CHANGES THROUGHOUT Jutico Blcknur
[ ' Justice Rehnquist
% ﬁ / ? Jﬁzgi Steevlolecixlgs

Justice O’Connor _
From: Justice Marshall

Circulated:

Recirculated: _Ji&B_zj&__

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 84-978

EXXON CORPORATION, ET AL., APPELLANTS v. ROB-
ERT HUNT, ADMINISTRATOR OF NEW JERSEY
SPILL COMPENSATION FUND ET AL

ON APPEAL FROM THE SUPREME COURT OF NEW JERSEY
{February —, 1986]

JUSTICE MARSHALL delivered the opinion of the Court.

The question for our determination is whether § 114(c) of
the Comprehensive Environmental Response, Compensa-
tion, and Liability Act of 1980, 94 Stat. 2796, (CERCLA), 42
U. S. C. §9614(c), pre-empts the New Jersey Spill Com-
pensation and Control Act, N. J. Stat. Ann. §§58:10-23.11 to
58:10-23.11z (West 1982 and Supp. 1985) (Spill Act). We
conclude that the Spill Act is pre-empted in part. /

I
A

In 1977 the New Jersey Legislature enacted the Spill Act
to respond to the problem of hazardous substance release.
Finding that oil spills threatened the health and beauty of the
State’s natural resources, and that leaks of hazardous chemi-
cals from disposal sites presented a great risk to the public,
the legislature intended the Spill Act to protect the citizens
and environment of New Jersey through prevention and
cleanup of spills and other releases. Those efforts are fi-
nanced by an excise tax levied upon major petroleum and
chemical facilities within the State. The money collected
goes into a permanent fund known as the “Spill Fund.” The
Spill Fund may spend money to clean up releases of hazard-
ous substances, to compensate third parties for certain eco-
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From: Justice Marshall

Circulated:
Recirculated:
3rd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 84-978

EXXON CORPORATION, ET AL., APPELLANTS ». ROB-
ERT HUNT, ADMINISTRATOR OF NEW JERSEY
SPILL COMPENSATION FUND ET AL

ON APPEAL FROM THE SUPREME COURT OF NEW JERSEY
[March ——, 1986]

JUSTICE MARSHALL delivered the opinion of the Court.

The question for our determination is whether § 114(c) of
the Comprehensive Environmental Response, Compensa-
tion, and Liability Act of 1980, 94 Stat. 2796, (CERCLA), 42
U. S. C. §9614(c), pre-empts the New Jersey Spill Com-
pensation and Control Act, N. J. Stat. Ann. §§58:10-23.11 to
58:10-23.11z (West 1982 and Supp. 1985) (Spill Act). We
conclude that the Spill Act is pre-empted in part.

I
A

In 1977 the New Jersey Legislature enacted the Spill Act
to respond to the problem of hazardous substance release.
Finding that oil spills threatened the health and beauty of the
State’s natural resources, and that leaks of hazardous chemi-
cals from disposal sites presented a great risk to the public,
the legislature intended the Spill Act to protect the citizens
and environment of New Jersey through prevention and
cleanup of spills and other releases. Those efforts are fi-
nanced by an excise tax levied upon major petroleum and
chemical facilities within the State. The money collected
goes into a permanent fund known as the “Spill Fund.” The
Spill Fund may spend money to clean up releases of hazard-
ous substances, to compensate third parties for certain eco-
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Supreme Gonrt of tye Hnited Stutes
Washington, B. (. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 6, 1986

Re: No. 84-978, Exxon v, Hunt

Dear Thurgood:

Please join me.

SincerelZ
// ~

Justice Marshall

cc: The Conference
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w Snpreme Qonst of tie ¥inited Sintes

Washington, B. ¢ 20543

CHAMBERS OF

- L,JR. '
JUSTICE LEWIS F. POWEL December 9, 1985

84-978 Exxon v. Hunt

Dear Chief:

It came to my attention only today that I may have
a recusal problem in this case. The appendix to Exxon's
brief lists its "affiliates"™, as required by the amendment
to our Rules adopted a few years ago. Its list of affili-
ates includes about 450 companies.

We own no Exxon securities, or indeed the securities
of any American oil or gas company. We do have a rather
small holding in Dome Petroleum, Ltd., a Canadian company
that is primarily a production rather than a distribution
company in Canada. The list of Exxon affiliates includes
two companies (I had never heard of either of them) that
also are affiliates of Dome.

A computer will now give one the list of affiliates
of any listed corporation. Of course, the definition of an
affiliate is open ended, and I have no idea as to the extent
of the interest of either Exxon or Dome in these two affili-
ates. It is not unusual in the oil and gas business for a
number of the large companies to share interests in smaller
producers.

Thus, the situation is that we have no interest in
Exxon or in these two affiliates except possibly as a Tesult
. of Dome's interest. One could speculate that if Exxon loses
this case (involving a New Jersey tax) the affiliates in
which Dome has an interest may suffer in some way.

I will be interested in whether other Justices have
had this question and what you have done. In the past, with
the assistance of my clerks and secretaries (who have the
lists of what we own including subsidiaries and affiliates),
I have recused even when an affiliate is listed. The inter-
est if any is remote, and “once removed"™ as Dome is not in
this case. But there is the question of appearances and I
know we are sensitive as to these.

i 1
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1fp/ss
cc: The Conference
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Supreme Qourt of the Vnited Stutes
MWashington, B. ¢. 20543

CHAMBERS OF [/
JUSTICE LEWIS F. POWELL,JR.

December 30, 1985

84-978 Exxon v. Hunt

Dear John:

Please add at the end of your memorandum that I
took no part in the decision of this case.

Sincerely,

o

Justice Stevens
1fp/ss

cc: The Conference




Supreme Qourt of the Hnited States
Washington, B. . 20543

CHAMBERS OF

JUSTICE LEWIS F POWELL,JR.

February 18, 1986

84-978 Exxon v. Hunt

Dear Thurgood:

Please add at the end of the next draft of your
opinion that I took no part in the decision of this case.

Sincerely,

[ e

Justice Marshall
1fp/ss

cc: The Conference
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g \ v’ Supreme Qonrt of the Rnited States
e Washington, B. €. 205%3

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

February 20, 1986

Re: 84-978 - Exxon Corp. v. Hunt

Dear Thurgood:
Please join me.

Sincerely,

T

Justice Marshall

cc: The Conference
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Snuprene Qonrt of tie Ynited Stutes  SUPREME COURT, U.S.
Washington, B. €. 20543 JUSTICE MARSHALL
JUSTICE j(’;:-!M:E::UOLFSTEVENS '5 IEB 27 MO 348

December 27, 1985

MEMORANDUM TO THE CONFERENCE

Re: 84-978 - Exxon Corporation, et al. v.
Hunt

Because several members of the Court acknowledge
that the views expressed at Conference were quite
tentative, and because I have great difficulty
understanding how the New Jersey tax could be
partially preempted, I prepared the attached
memorandum, which can readily be converted into a
dissent if the majority adheres to its initial vote.

Respectfully,

Yot faik Miete [ 4)



To: The Chief Justice

Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice O’Connor

From: Justice Stevens

Circulated:
Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 84-978

EXXON CORPORATION, ET AL., APPELLANTS ». ROB-
ERT HUNT, ADMINISTRATOR OF NEW JERSEY
SPILL COMPENSATION FUND, ET AL.

ON APPEAL FROM THE SUPREME COURT OF NEW JERSEY
[December —-—, 1985]

Memorandum of JUSTICE STEVENS.

The purposes of the “Spill Fund” Act passed by the New
Jersey Legislature in 1977,' and the “Superfund” legislation
enacted by the Congress of the United States in 19802 over-
lap partially but not entirely. In the area of overlap, both
statutes create funds to defray the costs of responding to
environmental damage caused by the disposal of certain haz-
ardous substances. Even in this area, however, the State
and federal funds are not identical, for § 114(c) of the federal
statute provides that no person may be required. to contrib-
ute to any state fund if “the purpose” of the fund is to pay
“compensation for claims for any costs of response or dam-
ages or claims which may be compensated under” the federal
fund.® The question presented by this case is whether the

'New Jersey Spill Compensation and Control Act (Spill Fund),
N.J. S. A. 58:10-23.11 to-23.11z.

tComprehensive Environmental Response, Compensation, and Liability
Act of 1980 (Superfund or CERCLA), Pub. L. 96-510, 94 Stat. 2767, codi-
fied at 42 U. S. C. §§9601-9657.

#Section 114(c) of Superfund states in full:

“Except as provided in this Act, no person may be required to contribute
to any fund, the purpose of which is to pay compensation for claims for any
costs of response or damages or claims which may be compensated under
this title. Nothing in this section shall preclude any State from using gen-
eral revenues for such a fund, or from imposing a tax or fee upon any per-
sons or upon any substance in order to finance the purchase or




FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION,

Supreme Qourt of the Vnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

February 21, 1986

Re: 84-978 - Exxon Corp. v. Hunt

Dear Thurgood:

As soon as I can get to it I will convert my
memorandum into a dissent.

Respectfully,

=

Justice Marshall

Copies to the Conference
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To: The Chief Justice
Justice Brennan
. Justice White
Pard W Subs tante ,7 cesised Justice Marshall
Justice Blackmun
fRom Deces? Jcl. Mmoo eLn dum . Justice Powell
Justice Rehnquist
Justice O’Connor

From: Justice Stevens

Circulated:
Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 84-978

EXXON CORPORATION, ET AL., APPELLANTS v. ROB-
ERT HUNT, ADMINISTRATOR OF NEW JERSEY
SPILL COMPENSATION FUND, ET AL.

ON APPEAL FROM THE SUPREME COURT OF NEW JERSEY
[February ——, 1986]

JUSTICE STEVENS, dissenting.

The purposes of the “Spill Fund” Act passed by the New
Jersey Legislature in 1977,' and the “Superfund” legislation
enacted by the Congress of the United States in 19802 over-
lap partially but not entirely. In the area of overlap, both
statutes create funds to defray the costs of responding to
environmental damage caused by the disposal of certain haz-
ardous substances. Even in this area, however, the state
and federal funds are not identical, for § 114(c) of the federal
statute provides that no person may be required to contrib-
ute to any state fund if “the purpose” of the fund is to pay
“compensation for claims for any costs of response or dam-
ages or claims which may be compensated under” the federal
fund.®? The question presented by this case is whether the

'New Jersey Spill Compensation and Control Act (Spill Fund), N. J.
Stat. Ann. §§58:10-23.11 to —23.11z (West 1982 and Supp. 1985).

?Comprehensive Environmental Response, Compensation, and Liabil-
ity Act of 1980 (Superfund or CERCLA), ‘94 Stat. 2767, codified at 42
U. 8. C. §§9601-9657.

¥Section 114(c) of Superfund states in full:

“Except as provided in this Act, no person may be required to contribute
to any fund, the purpose of which is to pay compensation for claims for any
costs of response or damages or claims which may be compensated under
this title. Nothing in this section shall preclude any State from using gen-
eral revenues for such a fund, or from imposing a tax or fee upon any per-
son or upon any substance in order to finance the purchase or preposi-
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THE

Supreme Qonrt of the Hnited Sintes
Waushington, B. €. 20543

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

December 30, 1985

No. 84-978 Exxon Corporation v. Hunt

Dear John,

I do not believe I can join an opinion
along the lines you have proposed. I am inclined to
think the New Jersey Spill Fund tax is preempted to
the extent it is for a prohibited purpose.

Sincerely,

Sormdra

Justice Stevens

Copies to the Conference



THE COLLECTIONS OF THE MANUSCRIPT DIVISION,

'LIBRARY “OF "CONGRESSy;

V\‘t Supreme Qourt of the Huited States
\ Washington, B. . 20543

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

February 26, 1986

No. 84-978 Exxon Corp. v. Hunt

Dear Thurgood,
Please join me.

Sincerely,

-

2:;>¢9_,“~4::§L}\J21~/

Justice Marshall

Copies to the Conference
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