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Dear Sandra,

As last year, I am with you. I join your dissent.
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i s a5

1st Draft

EASTERN AIR LINES, INC., PETITIONER v.
ROBERT F. MAHFOUD ETc.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

[December 10, 1985]

PER CURIAM. ,
The judgment is affirmed by an equally divided Court.

JUSTICE BRENNAN took no part in the decision of this case.
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SUPREME COURT OF THE UNITED STATES
No. 83-1807

EASTERN AIR LINES, INC., PETITIONER v.
ROBERT F. MAHFOUD ETc.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

[November ——, 1985]

JUSTICE BRENNAN delivered the opinion of the Court.

On June 24, 1975, Eastern Air Lines Flight 66 from New
Orleans crashed at John F. Kennedy Airport in New York
City. More than 100 people, including Bernard and Odile
Mahfoud, were killed in the accident. Because the Mah-
fouds’ ultimate destination was Paris, the wrongful death
actions brought by their estates were governed by the War-
saw Convention as supplemented by the Montreal Agree-
ment,' which, among other things, imposes absolute liability
on airlines in wrongful death and personal injury actions
brought by or on behalf of passengers in intérnational travel
and limits that liability to $75,000 per passenger. The ques-
tion presented by this case, and one over which the courts of
appeals have differed,? is whether prejudgment interest may
be assessed against the airline over and above the $75,000

1 The official title of the Warsaw Convention, an international treaty, is
“Convention for the Unification of Certain Rules Relating to International
Transportation by Air,” Oct. 12, 1929, 49 Stat. 3000, T. S. No. 876 (1934),
note following 49 U. S. C. App. §1502. The official title of the Montreal
Agreement, an agreement among airlines approved by the United States
Government, is “Agreement Relating to Liability Limitations of the War-
saw Convention and the Hague Protocol,” Agreement CAB 18900, 31 Fed.
Reg. 7302 (1966), note following 49 U. S. C. App. § 1502

2See O’Rourke v. Eastern Air Lines, Inc., T30 F. 2d 842 (CA2 1984)
(denying prejudgment interest); Domangue v. Eastern Air Lines, Inc.,
722 F. 2d 256 (CA5 1984) (permitting award of prejudgment interest).
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JUSTICE BRENNAN delivered the opinion of the Court.

) On June 24, 1975, Eastern Air Lines Flight 66 from New |
Orleans crashed at John F. Kennedy Airport in New York .
City. More than 100 people, including Bernard and Odile |
Mahfoud, were killed in the accident. Because the Mah- |
fouds’ ultimate destination was Paris, the wrongful death “
actions brought by their estates were governed by the War- :
saw Convention as supplemented by the Montreal Agree- 1L
ment,' which, among other things, imposes absolute liability '
on airlines in wrongful death and personal injury actions
brought by or on behalf of passengers in international travel
and limits that liability to $75,000 per passenger. The ques-
tion presented by this case, and one over which the courts of
appeals have differed,? is whether prejudgment interest may
be assessed against the airline over and above the $75,000

'The official title of the Warsaw Convention, an international treaty, is
“Convention for the Unification of Certain Rules Relating to International
Transportation by Air,” Oct. 12, 1929, 49 Stat. 3000, T. S. No. 876 (1934),
note following 49 U. 8. C. App. §1502. The official title of the Montreal
Agreement, an agreement among airlines approved by the United States
Government, is “Agreement Relating to Liability Limitations of the War-
saw Convention and the Hague Protocol,” Agreement CAB 18900, 31 Fed.
Reg. 7302 (1966), note following 49 U. S. C. App. § 1502.

*See O’'Rourke v. Eastern Air Lines, Inc., 730 F. 2d 842 (CA2 1984)
(denying prejudgment interest); Domangue v. Eastern Air Lines, Inc.,
722 F. 2d 256 (CA5 1984) (permitting award of prejudgment interest).




Supreme Qourt of Hye Hnited Stutes
Waehington, B. €. 205%3

CHAMBERS OF December 2, 1985

JUSTICE Wun. J. BRENNAN, JR.

MEMORANDUM TO THE CONFERENCE

No. 83-1807 -- Eastern Air Lines, Inc. v. Mahfoud

I deeply regret that I must ask cancellation of my
announcement of the decision of this case scheduled for
Wednesday, December 4. The reason is that I learned from my son,
Bill, at his home in Princeton on Thanksgiving Day that he has
been representing petitioner, Eastern Air Lines, in defending
various kinds of claims -- a representation which I regard as
sufficient reason why I must recuse myself frdm‘this case.

Some of the claims Bill defends for Eastern are insured
against by aviation insurance companies that Bill has represented
for some time. The Eaétern policies give Eastern an option teo
select counsel, and Eastern has appointed Bill New Jersey counsel
to succeed a former selection. In those cases, the insurance

. companies pay Bill's fees.

But Eastern has also retained Bill to defend some non-
insured New Jersey claims against it. A more recent one was a
suit in Federal District Court for New Jersey under the Railway
Labor Act. ﬁill obtained a summary judgment and successfully
defended that judgment in the Court of Appeals for the Third

Circuit. His fees in such cases are paid by Eastern.

]




It may be that 28 U.S.C. §455 (b)(5)'s requirement of

tecusai applies in terms only when Bill is “acting as a lawyer in

_the proceeding”
been in any way
provision that
proceeding 1in
qguestioned" may

may not require

before the Court, and, of course, Bill has not
involved in the Mahfoud case. Section 455 (a)'s
any Justice "shall disqualify himself in any
which his impartiality might reasonably be
not require my recusal. But even if the statute

my recusal, I have made it a practice to recuse

myself in any case involving a client of Bill's or of his firm's.

I, therefore, recuse myself from this case, with apologies to all

of you that I did not apprehend the necessity to do so before

this.

WOJ-B., Jr.

P.S. There is one hold for Mahfoud, but it's another
Eastern Air Lines case -- No. 84-750, Eastern Air Lines, Inc. V.

Winbourne.

~cc: Henry C. Lind, Reporter

Joseph F. Spaniol, Jr., Clerk
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Supreme Qomet of the Vnited States
Waslington, B. 4. 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

November 15,

Re: 83-1807 -

Eastern Air Lines, Inc. v. Mahfoud

Dear Bill,
I await the dissent.

Sincerely yours,

Justice Brennan
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Supreptt Gonrt of the Buited States
Waslington, B. ¢. 205%3

CHAMBERS OF

JUSTICE BYRON R WHITE November 25 1985
’ .

83-1807 - Eastern Air Lines, Inc. v. Mahfoud

Dear Sandra,
Please join me.

Sincerely yours,

Ao

Justice O'Connor

Copies to the Conference
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Supreme Qourt of the Hnited States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

November 13, 1985

Re: No. 83-1807-Eastern Air Lines v. Mahfoud

Dear Bill:

Please join me.

Sincerely,

Justice Brennan

cc: The Conference




Supreme Qonrt of the Hnited States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN November 18, 1985

Re: No. 83-1807, Eastern Air Lines v. Mahfoud

Dear Bill:
Please join me.

Sincerely,

oA _

Justice Brennan

cc: The Conference




Supreme Qonrt of the Hnited Stutes
Washingten, B. €. 20543

CHAMBERS OF
JUSTICE LEWIS F POWELL,JR.

November 18, 1985

83-1807 Eastern Air Lines v. Mahfoud

Dear Bill:
Please join me.

Sincerely,

L e

Justice Brennan
1lfp/ss

cc: The Conference

/3 ctt — W i o

ot tLes )
2::-&Luﬁi<La




Supreme Qonrt of the Hnited Stutes
Waslington, B. . 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

November 18, 1985

Re: No. 83-1807 Eastern Air Lines, Inc. v. Mahfoud

Dear Sandra,
Please join me in your dissent in this case.

Sincerely,

W~

Justice O'Connor

cc: The Conference




Supreme Qonrt of the United States
MWashington, B. ¢. 205%3

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

November 14, 1985

Re: 83-1807 - Eastern Air Lines v.
' Mahfoud

Dear Bill:
Please join me.

Respectfully,

'/‘4;\ }

Justice Brennan

Copies to the Conference




Supreme Qonrt of Hye Huited Stntes
Washington, B. €. 205%3

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

November 13, 1985

No. 83-1807 Eastern Airlines v. Mahfoud

Dear Bill,

As you know, I will be circulating a dissent
in this case.

Sincerely,

5@,\‘,@\-\%

Justice Brennan

Copies to the Conference




To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
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SUPREME COURT OF THE UNITED STATES
No. 83-1807

EASTERN AIR LINES, INC., PETITIONER v. ROBERT
F. MAHFOUD ETc.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

[November —-, 1985]

JUSTICE O’CONNOR, dissenting.

The Warsaw Convention as supplemented by the Montreal
Agreement limits an airline’s liability for wrongful death and
personal injuries to $75,000 per passenger. In this case, the
Court of Appeals for the Fifth Circuit awarded prejudgment
interest above the liability ceiling. I would reverse that
judgment as inconsistent with the central purpose of the Con-

vention and Agreement.
1

As this Court has recently noted, the European jurists who
drafted the Warsaw Convention in 1929 viewed it as a short-
term treaty governing certain principles of international air
carrier liablity. See Trans World Airlines, Inc. v. Franklin
Mint Corp., 466 U. S. ——, —— (1984). The drafters left
many legal issues to disposition on the basis of local law, see,
e. g., Articles 24(2) (capacity to sue), 28(2) (questions of pro-
cedure), and they expected that their “first effort to codify
aeronautical law,”! would be subject to frequent amplifica-
tion and revision. Nevertheless, with only limited modifica-
tions, the Warsaw Convention has been applied by American

t International Conference on Air Law Affecting Air Questions, Min-
utes, Second International Conference on Private Aeronautical Law, Octo-
ber 4-12, 1929, Warsaw 32 (R. Horner & D. Legrez trans. 1975) (hereinaf-
ter cited as Warsaw Minutes).
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Justice Marshall
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SUPREME COURT OF THE UNITED STATES
No. 83-1807

EASTERN AIR LINES, INC., PETITIONER v. ROBERT
F. MAHFOUD ETC.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

[November ——, 1985]

JUSTICE O’CONNOR, 1dissenting. . Wit Whom j" R

The Warsaw Convention as supplemented by the Montreal Re v ¢ v¢s r J R |
Agreement limits an airline’s liability for wrongful death and _
personal injuries to $75,000 per passenger. In this case, the
Court of Appeals for the Fifth Circuit awarded prejudgment
interest above the liability ceiling. I would reverse that
judgment as inconsistent with the central purpose of the Con-
vention and Agreement.

I

As this Court has recently noted, the European jurists who
drafted the Warsaw Convention in 1929 viewed it as a short-
term treaty governing certain principles of international air
carrier liablity. See Trans World Airlines, Inc. v. Franklin
Mint Corp., 466 U. S. 243, 259 (1984). The drafters left
many legal issues to disposition on the basis of local law, see,
e. g., Articles 24(2) (capacity to sue), 28(2) (questions of pro-
cedure), and they expected that their “first effort to codify
aeronautical law,”! would be subject to frequent amplifica-
tion and revision. Nevertheless, with only limited modifica-
tions, the Warsaw Convention has been applied by American

! International Conference on Air Law Affecting Air Questions, Min-
utes, Second International Conference on Private Aeronautical Law, Octo-
ber 4-12, 1929, Warsaw 32 (R. Horner & D. Legrez trans. 1975) (herein-
after cited as Warsaw Minutes).
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SUPREME COURT OF THE UNITED STATES

No. 83-1807

EASTERN AIR LINES, INC., PETITIONER ». ROBERT
F. MAHFOUD ETC.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT .

[Novembey ——, 1985]

JUSTICE O’CONNOR, with whom THE CHIEF JUSTICE, JUS- l
TICE WHITE, and JUSTICE REHNQUIST join, dissenting.

The Warsaw Convention as supplemented by the Montreal
Agreement limits an airline’s liability for wrongful death and
personal injuries to $75,000 per passenger. In this case, the
Court of Appeals for the Fifth Circuit awarded prejudgment
interest above the liability ceiling. I would reverse that
judgment as inconsistent with the central purpose of the Con-

vention and Agreement.
I

As this Court has recently noted, the European jurists who
drafted the Warsaw Convention in 1929 viewed it as a short-
term treaty governing certain principles of international air
carrier liablity. See Trans World Airlines, Inc. v. Franklin
Mint Corp., 466 U. S. 243, 259 (1984). The drafters left
many legal issues to disposition on the basis of local law, see,
e. g., Articles 24(2) (capacity to sue), 28(2) (questions of pro-
cedure), and they expected that their “first effort to codify
aeronautical law,”! would be subject to frequent amplifica-
tion and revision. Nevertheless, with only limited modifica-

!International Conference on Air Law Affecting Air Questions, Min-
utes, Second International Conference on Private Aeronautical Law, Octo-
ber 4-12, 1929, Warsaw 32 (R. Horner & D. Legrez trans. 1975) (herein-
after cited as Warsaw Minutes).




To: The Chief Justice |
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
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No. 83-1807

EASTERN AIR LINES, INC., PETITIONER v. ROBERT
F. MAHFOUD ETc.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

[December ——, 1985]

JusTICE O’CONNOR, with whom THE CHIEF JUSTICE, JUS-

'TICE WHITE, and JUSTICE REHNQUIST join, dissenting.

The Warsaw Convention as supplemented by the Montreal
Agreement limits an airline’s liability for wrongful death-and -
personal injuries to $75,000 per passenger. In this case, the
Court of Appeals for the Fifth Circuit awarded prejudgment
interest above the liability ceiling. I would reverse that
judgment as inconsistent with the central purpose of the Con-

vention and Agreement.
. _ I

As this Court has recently noted, the European jurists who
drafted the Warsaw Convention in 1929 viewed it as a short-
term treaty governing certain principles of international air
carrier liablity. See Trans World Airlines, Inc. v. Franklin
Mint Corp., 466 U. S. 243, 259 (1984). The drafters left
many legal issues to disposition on the basis of local law, see,
e. 9., Articles 24(2) (capacity to sue), 28(2) (questions of pro-
cedure), and they expected that their “first effort to codify
aeronautical law,”! would be subject to frequent amplifica-
tion and revision. Nevertheless, with only limited modifica-

International Conference on Air Law Affecting Air Questions, Min-
utes, Second International Conference on Private Aeronautical Law, Octo-
ber 4-12, 1929, Warsaw 32 (R. Horner & D. Legrez trans. 1975) (herein-
after cited as Warsaw Minutes).
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