


Sunpreme Qourt of the Hnited Stutes
Mushington, B. §. 20543

CHAMBERS OF .
THE CHIEF JUSTICE » . June 20, 1985

Re: No. 84-861 - NLRB v. International Long-

shoremen's Association

Dear Bill:

I join your dissenting opinion.

Justice Rehnquist

Copies to the Conference
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Supreme Qonrt of the Hunited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

April 26, 1985

No. 84-861

NLRB v. International
Longshoremen's Association

Dear Chief,

I'11 undertake the opinion for the
Court in the above case.

Sincerely,

i

The Chief Justice
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To: The Chief Justice
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens

W | Justice O’Connor

N 00
From: Justice Brennan '
| MAY 3 T }1
: Circulated: S
o
Recirculated: ) '

1st DRAFT

No. 84-861 ‘ A DA/ }

AL LABOR RELATIONS BOARD, PETI- .
TIONER v. INTERNATIONAL LONGSHORE- > :
MEN’S ASSOCIATION, AFL-CIO, ET AL. Y

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF ) :
APPEALS FOR THE FOURTH CIRCUIT G

[June —, 1985]

JUSTICE BRENNAN delivered the opinion of the Court.

The Rules on Containers are collectively bargained-for .
guidelines requiring marine shipping companies to allow e
some of the large cargo containers that they own or lease to ’
be loaded or unloaded by ‘longshoremen at the pier. In !
NLRB v. International Longshoremen’s Assn., 447 U. S. .

490 (1980) (ILA I), we reviewed the National Labor Rela-
tions Board’s conclusion that the Rules and their enforcement v
constituted unlawful secondary activity under Sections o4
8(b)(4)(B) and 8(e) of the National Labor Relations Act, 29 "
U. S. C. §§158(b)(4)(B) and 158(e). Respondent union, the
International Longshoremen’s Association (ILA), defended
the Rules as lawful under the “work preservation” doctrine of
National Woodwork Manufacturers Assn. v. NLRB, 386
U. S. 612 (1967). We ruled, however, that the Board’s pre-
liminary definition of the work in dispute had been legally £

erroneous, because it focused on the off-pier work of non- :
longshoremen rather than on the work of longshoremen r
sought to be preserved. 447 U. S., at 507-508. We there-
fore remanded the Rules to the Board, directing it to “focus
on the work of the bargaining unit employees, not on the
work of other employees who may be doing the same or simi-
lar work.” Id., at 507. The Board then sustained the
Rules, but held that their enforcement against “short-
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To: The Chief Justice
Justice White
g { ?’ / c( ' Justice Marshall
- 7) { Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice Brennan

Circulated:
Recireulated: BEN 05 1565

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 84-861

NATIONAL LABOR RELATIONS BOARD, PETI-
TIONER v. INTERNATIONAL LONGSHORE-
MEN'’S ASSOCIATION, AFL-CIO, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FOURTH CIRCUIT

[June —, 1985]

JUSTICE BRENNAN delivered the opinion of the Court.

The Rules on Containers are collectively bargained-for
guidelines requiring marine shipping companies to allow
some of the large cargo containers that they own or lease to
be loaded or unloaded by longshoremen at the pier. In
NLRB v. International Longshoremen’s Assn., 447 U. S.
490 (1980) (ILA I), we reviewed the National Labor Rela-
tions Board’s conclusion that the Rules and their enforcement
constituted unlawful secondary activity under §8§8(b)(4)(B)
and 8(e) of the National Labor Relations Act, 29 U. S. C.
§§ 158(b)(4)(B) and 158(e). Respondent union, the Interna-
tional Longshoremen’s Association (ILA), defended the
Rules as lawful under the “work preservation” doctrine of
National Woodwork Manufacturers Assn. v. NLRB, 386
U. S. 612 (1967). We ruled, however, that the Board’s pre-
liminary definition of the work in dispute had been legally
erroneous, because it focused on the off-pier work of non-
longshoremen rather than on the work of longshoremen
sought to be preserved. 447 U. S., at 507-508. We there-
fore remanded the Rules to the Board, directing it to “focus
on the work of the bargaining unit employees, not on the
work of other employees who may be doing the same or simi-
lar work.” Id., at 507.- The Board then sustained the
Rules, but held that their enforcement against “short-
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To: The Chief Justice
Justice White

o WG g ustice ]1\3/IIars};1:11 v

PRI ustice Blackmun

Sm\ST\C Justice Powell

Justice Rehnquist

Justice Stevens

Justice O’Connor
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From: Justice Brennan,
Circulated:

Recirculated:

3rd DRAFT _
SUPREME COURT OF THE UNITED STATES

No. 84-861 .

NATIONAL LABOR RELATIONS BOARD, PETI-
TIONER v. INTERNATIONAL LONGSHORE-
MEN’S ASSOCIATION, AFL-CIO, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FOURTH CIRCUIT

[June —, 1985]

JUSTICE BRENNAN delivered the opinion of the Court.

The Rules on Containers are collectively bargained-for
guidelines requiring marine shipping companies to allow
some of the large cargo containers that they own or lease to
be loaded or unloaded by longshoremen at the pier. In
NLRB v. Longshoremen, 447 U. S. 490 (1980) (ILA I), we re-
viewed the National Labor Relations Board’s conclusion that
the Rules and their enforcement constituted unlawful second-
ary activity under §§ 8(b)(4)(B) and 8(e) of the National Labor
Relations Act, as amended, 29 U. S. C. §§158(b)(4)(B) and
158(e). Respondent union, the International Longshore-
men’s Association (ILA), defended the Rules as lawful under
the “work preservation” doctrine of National Woodwork
Manufacturers Assn. v. NLRB, 386 U. S. 612 (1967). We
ruled, however, that the Board’s preliminary definition of the
work in dispute had been legally erroneous, because it fo-
cused on the off-pier work of nonlongshoremen rather than
‘on the work of longshoremen sought to be preserved. 447
U. S., at 507-508. We therefore remanded the Rules to the
Board, directing it to “focus on the work of the bargaining
unit employees, not on the work of other employees who may
be doing the same or similar work.” Id., at 507. The Board
then sustained the Rules, but held that their enforcement
against “shortstopping” truckers and “traditional” warehous-
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Supreme Gourt of e Binited States
 Waelington, B. . 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

k.,ﬂ
June 19, 1985 7‘%
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No. 84-861 BRY

NLRB v. International { »:
Longshoremen's Association ?‘En

Sk

Dear Bill, B
Lol

Having read a typescript of your i'ié
now-circulated dissent, I believe the .
Court opinion 1largely addresses your hi?t
concerns as presently written. I, Lok
therefore, will shortly circulate a new ;o k
draft containing only a few additions. Y
Sincerely, E‘ ;
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i rauiats! ol Ve
Justice‘Rehnquist?’ 3! —

Copies to the Conference



To: The Chief Justice
Justice White
Justice Marshall 4~
Justice Blackmun
Justice Powell
Wc: ( {Z—, 2 Justice Rehnquist
) ’ Justice Stevens

Justice O’Connor

157 . N

From: Justice Brenna
Circulated:
Recirculated: JUN 19 1985
* 4th DRAFT
SUPREME COURT OF THE UNITED STATES
| }
No. 84-861 . |

NATIONAL LABOR RELATIONS BOARD, PETI- -
TIONER v INTERNATIONAL LONGSHORE- 7
MEN’S ASSOCIATION, AFL-CIO, ET AL. \
)

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF =
APPEALS FOR THE FOURTH CIRCUIT i .

[June —, 1985]

JUSTICE BRENNAN delivered the opinion of the Court.

The Rules on Containers are collectively bargained-for f,'-'
guidelines requiring marine shipping companies to allow i
some of the large cargo containers that they own or lease to
be loaded or unloaded by longshoremen at- the pier. In 'i
NLRB v. Longshoremen, 447 U. S. 490 (1980) (ILA I), we re- " |
viewed the National Labor Relations Board’s conclusion that i
the Rules and their enforcement constituted unlawful second- v
ary activity under §§ 8(b)(4)(B) and 8(e) of the National Labor
Relations Act, as amended, 29 U. S. C. §§158(b)(4)(B) and !
158(e). Respondent union,‘the International Longshore- Ll
men’s Association (ILA), defended the Rules as lawful under 4 }
the “work preservation” doctrine of National Woodwork
Manufacturers Assn. v. NLRB, 386 U. S. 612 (1967). We
ruled, however, that the Board’s preliminary definition of the ‘J

e
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work in dispute had been legally erroneous, because it fo-
cused on the off-pier work of nonlongshoremen rather than -
on the work of longshoremen sought to be preserved. 447 o
U. S., at 507-508. We therefore remanded the Rules to the
Board, directing it to “focus on the work of the bargaining !
unit employees, not on the work of other employees who may R
be doing the same or similar work.” Id., at 507. The Board
then sustained the Rules, but held that their enforcement
against “shortstopping” truckers and “traditional” warehous-



To: The Chief Justice
Justice White
Justice Marshall v~
Justice Blackmun
Justice Powell )
Justice Rehnquist

" Justice Stevens :
Justice O’Connor 5

From: Justice Brennan' .

Circulated:
Recirculated:  JUN 24 1985

5th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 84-861

NATIONAL LABOR RELATIONS BOARD, PETI-
TIONER v. INTERNATIONAL LONGSHORE-
MEN’S ASSOCIATION, AFL-CIO, ET AL.

ON WRIT OF CERTIORARI TO.THE UNITED STATES COURT OF
APPEALS FOR THE FOURTH CIRCUIT

[June —, 1985]

JUSTICE BRENNAN delivered the opinion of the Court.

The Rules on Containers are collectively bargained-for
guidelines requiring marine shipping companies to allow
some of the large cargo containers that they own or lease to
be loaded or unloaded by longshoremen at the pier. In
NLRB v. Longshoremen, 447 U. S. 490 (1980) (ILA I), we re-
viewed the National Labor Relations Board’s coneclusion that
the Rules and their enforcement constituted unlawful second-
ary activity under §§ 8(b)(4)(B) and 8(e) of the National Labor
Relations Act, as amended, 29 U. S. C. §§158(b)(4)(B) and
158(e). - Respondent union, the International Longshore-
men’s Association (ILA), defended the Rules as lawful under
the “work preservation” doctrine of National Woodwork
Manufacturers Assn. v. NLRB, 386 U. S. 612 (1967). We

< it st o e - SO
COIMOANNNT TN TN TTT EAIAT T A T ot T TrNr e ey or hrerrt e e ol

et

Vo
©ngees LI

-

ruled, however, that the Board’s preliminary definition of the r’/ e
work in dispute had been legally erroneous, because it fo- R
cused on the off-pier work of nonlongshoremen rather than AR
on the work of longshoremen sought to be preserved. 447 P
U. S., at 507-508. We therefore remanded the Rules to the s

Board, directing it to “focus on the work of the bargaining
unit employees, not on the work of other employees who may
be doing the same or similar work.” Id., at 507. The Board
then sustained the Rules, but held that their enforcement
against “shortstopping” truckers and “traditional” warehous-

&
&>



Supreame Gonrt of the Bnited Stutes
Bashington, B. 4. 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

June 25, 1985

MEMORANDUM TO THE CONFERENCE
Re: Cases held for NLRB v. ILA, No. 84-861:

No. 84-677 —- American Warehousemen's Assoc. v. ILA, et al.
r—No. 84-684 -- Internat'l Brotherhood of Teamsters, etc.,
/ v. ILA, et al.
'~ No. 84-691 -- Internat'l Assoc. of NVOCCs, et al., v. NLRB,
et al.
No. 84-696 -- American Trucking Assoc., et al., v. ILA, et
al. .
. No. 84-869 -- Houff Transfer, Inc., v. ILA, et al.

The only cases held for NLRB v. ILA are five petitions filed
from the same underlying judgment of the Fourth Circuit by
warehousemen, truckers and freight consolidators (NVOCCs).

Petitioners in Nos. 84-684 and 84-869 sought review of the
judgment only insofar as CA 4 refused to enforce the Board's
ruling regarding the Rules on Containers as applied to
"shortstopping” truckers and "traditional"™ warehousers. This is
the same position argued by the Board, which we have rejected in L
No. 84-861. I will vote to deny both these petitions.

Petitioners in Nos. 84-677, 84-691, and 84-696 sought review
of both CA 4's judgment and the Board's judgment, contending the
the Rules in their entirety violate the National Labor Relations
Act. By affirming CA 4 and the Board with regard to the validity
of the Rules in general, we have rejected this contention.
Petitioners in 84-691 and 84-696 also seek to raise points of
federal maritime law that allegedly vitiate the maritime shipping
companies "right to control" the containers at issue. We have
rejected this argument to the extent that these points are
validly before us. See slip opinion at 8, n. 10 and 11-12, n.
12. I therefore will vote to deny these petitions as well.

Sincerely,

~

Al



Supreme Qourt of the Vnited States
Washington, B. @. 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

June 4, 1985

84-861 - NLRB v. Int%l Longshoremen's Ass'n

Dear Bill,
Please join me.

Sincerely,

Justice Brennan

Lo

Copies to the Conference




‘5ummm:thﬁofﬂpﬁ%ﬁbbﬁmdu;
Washington, B. 4. 20543

AMBERS OF
JUSTICE THURGOOD MARSHALL

May 31, 1985

' Re: No. 84-861-NLRB v. Internat'l Longshoremen's

Association
Dear Bill:
Please join me.
Sincerely,
T.M.

Justice Brennan

cc: The Conference -~




 Supreme Qonrt of the Mnited Stutes
Wuslington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

June 7, 1985
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Re: No. 84-861, NLRB v. International Longshoremen's Ass'n }
L
Dear Bill: ki
Please join me. ?
Sincerely, i
é {:}:"“
: ~—~ ; o8
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Justice Brennan ,;“E
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cc: The Conference /}w
[ r
85 P oy tw .
R



Supreme Qourt of the Hnited States
)0/ Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

June 5, 1985

84-861 NLRB v. International Longshoremen's Association

Dear Bill:
Please join me.

Sincerely,

ZW

Justice Brennan
1fp/ss

cc: The Conference
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Supreme Qonrt of the Vnited Sintes
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

;J‘”?:: f'q A_E s D June 3, 1985

Re: No. 84-861 NLRB v. International Longshoremen's Assoc.

Dear Bill,
. S Y
In due course I will circulate a dissent in this case. }

Sincerely,

Justice Brennan : o : o P8

cc: The Conference
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Stevens
Justice O’Connor

From: Justice e}n
Circulated: é 7 f (

Recirculated:

1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 84-861

NATIONAL LABOR RELATIONS BOARD, PETI- @ o
TIONER v». INTERNATIONAL LONGSHORE- {
\

MEN’S ASSOCIATION, AFL-CIO, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF i
APPEALS FOR THE FOURTH CIRCUIT fo
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[June ——, 1985] . E
JusTICE REHNQUIST, dissenting. BT -
It is not surprising that neither the oplmon of the Court B
today, nor the body of the opinion in NLRB v. Longshore- ‘ e
men, 447 U. S. 490 (1980) (ILA 1), contains the text of the ! g
Rules that the Court is called upon to consider. Nor is it . :z:
surprising that §§8(b)(4)(B) and 8(e) of the National Labor -
Relations Act are not set out in full in the body of those two -
opinions. For if one were.to set the provisions of the Rules E
side by side with the provisions of the Act one could not help &
but conclude that the Rules are proscribed by those sections. c
It is only by stringing together a series of highly questionable L =
propositions that the Court has arrived at the contrary re- ) §
sult. In my view, Congress did not intend the union activi- E
172

”

e

N

|
1
!
[
ties at issue to be sanctioned by the National Labor Relations 5 j .
Act. ‘
The Rules on Containers, an agreement entered into be- Ve
tween various shipowners and the International Longshore- f
men’s Association (ILA), begin by proclaiming their intent to o
“preserve the work jurisdiction of longshoremen and all other '
ILA crafts....” They move on to define certain classes of !
containers which “shall be loaded or discharged . . . at a wa-
terfront facility by deépsea ILA labor.” Among the contain-
ers which must be so handled are those described by Rule
1(a)(3)—“[c]ontainers designated for a single consignee from



To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall

@ ‘@ . \\\f r) Justice Blackmun

Justice Powell
~ Justice Stevens
Justice O’Connor

STYLISTIC CHANGES LTHROUGHOYT ]
From: Justice Rehnqulq

Circulated:
Recirculated: JUN 2 4 1985

2nd DRAFT |
SUPREME COURT OF THE UNITED STATES

No. 84-861

TIONER v. INTERNATIONAL LONGSHORE-

NATIONAL LABOR RELATIONS BOARD, PETI- ? ‘,
MEN’S ASSOCIATION, AFL~CIO, ET AL. )

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF }
APPEALS FOR THE FOURTH CIRCUIT

[June —, 1985]
JUSTICE REHNQUIST, with whom JUSTICE O’CONNOR / i
joins, dissenting. Lo
It is not surprising that neither the opinion of the Court .

today, nor the body of the opinion in NLRB v. Longshore- i [
men, 447 U. S. 490 (1980) (ILA I), contains the text of the ] -
Rules that the Court is called upon to consider. Nor is it o
surprising that §§8(b)(4)(B) and 8(e) of the National Labor Vi
Relations Act are not set out in full in the body of those two
opinions. For if one were to set the provisions of the Rules
side by side with the provisions of the Act one could not help N
but conclude that the Rules are proscribed by those sections. 3
It is only by stringing together a series of highly questionable :
propositions that the Court has arrived at the contrary re- =
sult. In my view, Congress did not intend the union activi- . RS
ties at issue to be sanctioned by the National Labor Relations e
Act. e
The Rules on Containers, an agreement entered into be- o
tween various shipowners and the International Longshore-
men’s Association (ILA), begin by proclaiming their intent to b
“preserve the work jurisdiction of longshoremen and all other , N
ILA crafts....” They move on to define certain classes of
containers which “shall be loaded or discharged . . . at a wa-
terfront facility by deepsea ILA labor.” Among the contain-
ers which must be so handled are those described by Rule

&>



To: The €Chief Justice

Justice
Justinra
Justian
Justian
Jrztian
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Brennan
White
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Blackmun
Pouell
““t2vens
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23 Sobnnuaist

Recirculated:

SUPREME COURT OF THE UNITED STATES

No. 84-861

o

NATIONAL LABOR RELATIONS BOARD, PETI-
TIONER v. INTERNATIONAL LONGSHORE-
MEN’S ASSOCIATION, AFL-CIO, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FOURTH CIRCUIT

J une 27, 1985]

JUSTICE REHNQUIST, with whom THE CHIEF JUSTICE and
JUSTICE O’CONNOR join, dissenting.

It is not surprising that neither the opinion of the Court
today, nor the body of the opinion in NLRB v. Longshore-
men, 447 U. S. 490 (1980) (ILA I), contains the text of the
Rules that the Court is called upon to consider. Nor is it
surprising that §§8(b)(4)(B) and 8(e) of the National Labor
Relations Act are not set out in full in the body of those two
opinions. For if one were to set the provisions of the Rules
side by side with the provisions of the Act one could not help
but conclude that the Rules are proscribed by those sections.
It is only by stringing together a series of highly questionable
propositions that the Court Ras arrived at the contrary re-
sult. In my view, Congress did not intend the union activi-
ties at issue to be sanctioned by the National Labor Relations
Act. )

The Rules on Containers, an agreement entered into be-
tween various shipowners and the International Longshore-
men’s Association (ILA), begin by proclaiming their intent to
“preserve the work jurisdiction of longshoremen and all other
ILA crafts....” They move on to define certain classes of
containers which “shall be loaded or discharged . . . at a wa-
terfront facility by deepsea ILA labor.” Among the contain-
ers which must be so handled are those described by Rule
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SMmtnntqnndn§1#r}hﬁbhiﬂxuz
WMaslington, B. €. 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

June 21, 1985

Re: 84-861 - NLRB v. Int'l Longshoremen's
Assn., AFL-CIO

Dear Bill:
Please'join me.

Respectfully,

Justice Brennan

Copies to the Conference
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Bupreme Qonrt of the Hnited Stntes i /

Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

June 3, 1985

No. 84-861 NLRB v. International Longshoremen's Assoc.
v [ 4

Dear Bill,

For the present, I will await further writing in
this case. ’

Sincerely,

:554L~»4=52J-¢Q\;

Justice Brennan

Copies to the Conference
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Bupreme Gonrt of the Hnited States
Mashington, B. ¢, 20543

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

June 19, 1985

Re: 84-861 National Labor Relations Board v.
International Longshoremen's Assoc,
et al. _ )

P
Y

Dear Bill,
Please join me.

Sincerely,

"Justice Rehnquist

Copies to the Conference
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