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May 17, 1985

Re: No. 84-755 - United States v. De Hernandez

Dear Bill:

I join.

Regards,

Justice Rehnquist

Copies to the Conference
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CHAMBERS OF

JUSTICE Wm. J. BRENNAN, JR.

April 29, 1985

No. 84-755

United States v. De Hernandez 

Dear Thurgood,

We are in dissent in this case.

I'll be glad to try my hand at it.

Sincerely,

Justice Marshall
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May 15, 1985

No. 84-755

United States v. De Hernandez 
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the above "in due course."	 P
h

fSincerely,	 tI■

. C,/

(-11.

Justice Rehnquist

Copies to the Conference

Dear Bill,

I'll be circulating a dissent in
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To: The Chief Justice
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O'Connor

Prom: Justice Brennan

Circulated: _421,244985
Recirculated: 	

United States v. D \Hernandez

No. 84-755

JUSTICE BRENNAN, dissenting.

We confront a "disgusting and saddening episode" at our

nation's border. 1 Shortly after midnight on March 5, 1983, the

respondent' Rosa Elvira Montoya de Hernandez was detained by

customs officers because she fit the profile of an "alimentary

canal smuggler." 2 This profile did not of course give the

officers probable cause to believe that de Hernandez was

smuggling drugs into the country, but at most a "reasonable

suspicion" that she might be engaged in such an attempt. After a

thorough strip-search failed to uncover any contraband, de

Hernandez agreed to go to a local hospital for an abnominal x-ray

1United States  v. Holtz, 479 F.2d 89, 94 (CA9 1973) (Ely, J.,
dissenting) (re "the disrobing and search of a woman by United
States border police").

2Specifically, de Hernandez "had paid cash for her ticket,
came from a source port of embarcation, carried $5,000 in U.S.
currency, had made many trips of short duration into the United
States, had no family or friends in the United States, had only
one small piece of luggage, had no confirmed hotel reservations,
did not speak English, and said she was planning to go shopping
using taxis for transportation." 731 F.2d 1369, 1371, n. 3 (CA9
1984).



To: The Chief Justice
Justice White
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Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O'Connor

From: Justice Brennan►,
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SUPREME COURT OF THE UNITED STATES

No. 84-755

UNITED STATES, PETITIONER v. ROSA ELVIRA
MONTOYA DE HERNANDEZ

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[July 2, 1985]

JUSTICE	 Pk.BRENNAN dissenting.
We confront a "disgusting and saddening episode" at our

nation's border.' Shortly after midnight on March 5, 1983,
the respondent Rosa Elvira Montoya de Hernandez was de-
tained. by customs officers because she fit the profile of an "al-
imentary canal smuggler." 2 , This profile did not of course
give the officers probable cause to believe that de Hernandez
was smuggling drugs into the country, but at most a "reason-
able suspicion" that she might be engaged in such an attempt.
After a thorough strip-search failed to uncover any contra-
band, de Hernandez agreed to go to a local hospital for an
abnominal x-ray to resolve the matter. When the officers
approached with handcuffs at the ready to lead her away,
however, "she crossed her arms by her chest and began step-
ping backwards shaking her head negatively," protesting:

United States v. Holtz, 479 F. 2d 89, 94 (CA9 1973) (Ely, J., dissenting)
(re "the disrobing and search of a woman by United States border police").

Specifically, de Hernandez "had paid cash for her ticket, came from a
source port of embarcation, carried $5,000 in U. S. currency, had made
many trips .of 'short duration into the United States, had no family or
friends in the United States, had only one small piece of luggage, had no
confirmed hotel reservations, did not speak English, and said she was plan-
ning to go shopping using taxis for transportation." 731 F. 2d 1369, 1371,
n. 3 (CA9 1984).
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May 15, 1985

84-755 - United States v. de Hernandez 

Dear Bill,

Join me, please.

Sincerely,

Justice Rehnquist

Copies to the Conference
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CHAMBERS Of

JUSTICE THURGOOD MARSHALL

May 15, 1985

Re: No. 84-755-U.S. v. DeHernandez 

Dear Bill:

I await the dissent.

Sincerely, •

T .M.

Justice Rehnquist

cc: The Conference
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JUSTICE THURGOOD MARSHALL

June 26, 1985

Re: No. 84-755-U.S. v. De Hernandez 

Dear Bill:

Please join me in your dissent.

Sincerely,

114
T .M.

Justice Brennan

cc: The Conference
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Re: No. 84-755, United States v. DeHernandez 

Dear Bill:

Please join me.

Sincerely,

Justice Rehnquist

cc: The Conference
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JUSTICE LEWIS F POWELL, JR.

Dear Bill:

May 15, 1985

84-755 United States v. De Hernandez 

Please join me.

Sincerely,

e- t

Justice Rehnquist

lfp/ss

cc: The Conference
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Stevens
Justice O'Connor

From: Justice Rehnquist.;
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1st DRAFT

SUPREME COURT OF THE UNITED STATES

No. 84-755

UNITED STATES, PETITIONER v. ROSA ELVIRA
MONTOYA DE HERNANDEZ

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[May —, 1985]

JUSTICE REHNQUIST delivered the opinion of the Court.
Respondent Rosa Elvira Montoya de Hernandez was de-

tained by Customs officials upon her arrival at the Los Ange-
les airport on a flight from Bogota, Colombia. She was
found to be smuggling 88 cocaine-filled balloons in her alimen-
tary canal, and was convicted after a bench trial of various
federal narcotics offenses. A divided panel of the United
States Court of Appeals for the Ninth Circuit reversed her
convictions, holding that her detention violated the Fourth
Amendment to the United States Constitution because the
Customs inspectors did not have a "clear indication" of ali-
mentary canal smuggling at the time she was detained. 731
F. 2d 1369 (1984). Because of a conflict in the decisions of
the Courts of Appeals on this question and the importance of
its resolution to the enforcement of Customs laws, we
granted certiorari. — U. S. —. We now reverse.

Respondent arrived at Los Angeles International Airport
shortly after midnight, March 5, 1983, on Avianca Flight 080,
a direct 10-hour flight from Bogota, Colombia. Her visa was
in order so she was passed through Immigration and pro-
ceeded to the Customs desk. At the Customs desk she en-
countered Customs Inspector Talamantes, who reviewed her
documents and noticed from her passport that she had made
at least 8 recent trips to either Miami or Los Angeles.
Talamantes referred respondent to a secondary Customs'

- //
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Stevens
Justice O'Connor

From: Justice Rehnqui
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES

No. 84-755

UNITED STATES, PETITIONER v. ROSA ELVIRA •
MONTOYA DE HERNANDEZ

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[May —, 1985]

JUSTICE REHNQUIST delivered the opinion of the Court.
Respondent Rosa Elvira Montoya de Hernandez was de-

tained by customs officials upon her arrival at the Los Ange-
les airport on a flight from Bogota, Colombia. She was
found to be smuggling 88 cocaine-filled balloons in her alimen-
tary canal, and was convicted after a bench trial of various
federal narcotics offenses. A divided panel of the United
States Court of Appeals for the Ninth Circuit reversed her
convictions, holding that her detention violated the Fourth ;P-,
Amendment to the United States Constitution because the
customs inspectors did not have a "clear indication" of ali-
mentary canal smuggling at the time she was detained. 731
F. 2d 1369 (1984). Because of a conflict in the decisions of
the Courts of Appeals on this question and the importance of
its resolution to the enforcement of customs laws, we granted
certiorari. 469 U. S. —. We now reverse.

Respondent arrived at Los Angeles International Airport 	 4 w
shortly after midnight, March 5, 1983, on Avianca Flight 080,
a direct 10-hour flight from Bogota, Colombia. Her visa was
in order so she was passed through Immigration and pro-
ceeded to the customs desk. At the customs desk she en-
countered Customs Inspector Talamantes, who reviewed her
documents and noticed from her passport that she had made
at least eight recent trips to either Miami or Los Angeles.
Talamantes referred respondent to a secondary customs'
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June 20, 1985

MEMORANDUM TO THE CONFERENCE 

Re: Henao-Castano v. United'States, No. 84-5554 (held
for United States v. Montoya de Hernandez)

\ 674
Petitioner arrived in Miami on a flight from Colombia.

During questioning by customs he revealed that he did not
know how much his airline ticket cost or where it had been
purchased. His answers contradicted each other and were
evasive. He claimed that he was on a buying trip for his
Colombian electronics store, but evinced no knowlege of
electronics whatsoever. For example, he stated that Sony
televisions were made in America.

The Customs agents suspected that petitioner was an
"internal" carrier. They read him his Miranda rights and he
agreed to receive an x-ray. He later revoked this consent
at the hospital and the officers shackled him to a
wheelchair to await the call of nature. Four hours later, a
total of eight hours after his arrival, petitioner sat
upright and confessed to being an internal carrier. He
agreed to an x-ray, was x-rayed, and immediately began
passing 85 cocaine-filled condoms.

The CAll upheld petitioner's convictions against his
Fourth Amendment challenge. The CA held that a person
reasonably suspected of alimentary canal smuggling may be
detained until nature takes its course. According to the CA
the suspect could also be x-rayed on reasonable suspicion.

My vote will be to deny this petition. This petition
does not squarely present the issue of an unconsented x-ray,
and the CAll correctly anticipated our holding in de
Hernandez that an entrant, at the border, who is reasonably
suspect of alimentary canal smuggling may be detained
pending a bowel movement.

prVV///

Sincerely,



To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice O'Connor

From: Justice Stevens
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SUPREME COURT OF THE UNITED STATES

No. 84-755

UNITED STATES, PETITIONER v. ROSA ELVIRA
MONTOYA DE HERNANDEZ

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June —, 1985]

JUSTICE STEVENS, concurring in the judgment.
If a seizure and a search of the person of the kind disclosed

by this record may be made on the basis of reasonable suspi-
cion, we must assume that a significant number of innocent
persons will be required to undergo similar procedures. The
rule announced in this case cannot, therefore, be supported
on the ground that respondent's prolonged and humiliating
detention "resulted solely from the method by which she
chose to smuggle illicit drugs into this country." Ante, at 12.

The prolonged detention of respondent was, however, jus-
tified by a different choice that respondent made; she with-
drew her consent to an X-ray examination that would have
easily determined whether the reasonable suspicion that she
was concealing contraband was justified. I believe that Cus-
toms agents may require that a non-pregnant person reason-
ably suspected of this kind of smuggling submit to an X-ray
examination as an incident to a border search. I therefore
concur in the judgment.

4.
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CHAMBERS OF

JUSTICE SANDRA DAY O'CONNOR

May 14, 1985

No. 84-755 United States v. de Hernandez

Dear Bill,

Please join me.

Sincerely,

Justice Rehnquist

Copies to kfie COrifeen8e


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16

