


//7ff~\\ Supreme Qourt of the Bnited Stutes
s Washington, B. . 20543

) ‘cugmusns or
THE CHIEF JUSTICE
May 22, 1985

Re: No. 84-351 - Atascadero State Hosp. v. Scanlon

Dear Lewis:
I join.

.Regards,
A/
Justice Powell

Copies to the Conference
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CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

Supreme Qowrt of e Hnited States
HWushington, B. €. 20543

April 1, 1985

No. 84-351

Atascadero State Hospital
v. Scanlon

Dear Thurgood, Harry and John,

We four are in dissent in the
above. I'1l try my hand at a dissent
overruling Hans v. Louisiana.

Sincerely,

Justice Marshall
Justice Blackmun

Justicé Stevens
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Bupreme Qonrt of the Hnited Stutes
Hashington, B. ¢ 205%3

CHAMBERS OF
JUSTICE Wu. J. BRENNAN, JR.

April 30, 1985

No. 84-351

Atascadero State Hospital
v. Scanlon

Dear Lewis,
I'll be circulating a dissent
the above in due course.

Sincerely,

A

Zal

)i

Justice Powell

Copies to the Conference

in
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To: The Chief Justice
5 Justice White
1 Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice Brennan

.
AN

Ry

=

e

Circulated: _* "

Recirculated:

1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 84-351 N
ATASCADERO STATE HOSPITAL anp CALIFORNIA j |
DEPARTMENT OF MENTAL HEALTH, PETITIONERS /
v. DOUGLAS JAMES SCANLON

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June ——, 1985]

JUSTICE BRENNAN, dissenting.

If the Court’s Eleventh Amendment doctrine were
grounded on principles essential to the structure of our fed-
eral system or necessary to protect the cherished constitu-
tional liberties of our people, the doctrine might be unobjec-
tionable; the interpretation of the text of the Constitution in
light of changed circumstances and unforeseen events—and
with full regard for the purposes underlying the text—has al-
ways been the unique role of this Court. But the Court’s
Eleventh Amendment doctrine diverges from text and his-
tory virtually without regard to underlying purposes or genu-
inely fundamental interests. In consequence, the Court has
put the federal judiciary in the unseemly position of exempt-
ing the States from compliance with laws that bind every
other legal actor in our nation. Because I believe that the
doctrine rests on flawed premises, misguided history, and an
untenable vision of the needs of the federal system it pur-
ports to protect, I believe that the Court should take advan-
tage of the opportunity provided by this case to re-examine
the doctrine’s historical and jurisprudential foundations.
Such an inquiry would reveal that the Court, in Professor

-,
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CHAMBERS OF
JUSTICE ww. J. BRENNAN, JR.

Supreme Qomrt of fhye Hnited Stutes
Washington, B. €. 20543

June 25, 1985

No. 84-351

Atascadero State Hospital
v. Scanlon

Dear Harry,

Please join me in your dissenting
opinion.

Sincerely,

Eny

Justice Blackmun

Copies to the Conference

s
)
)
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To: The Chief Justice
Justice White ’
Justice Marshall.”
Justice Blackmun
Justice Powell
Justice Rehnquist

TooT T Justice Stevens

‘Justice O’Connor

o // /0/ / // 3/ From: Justice Brennan

Circulated:
Recirculated:
2nd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 84-351

ATASCADERO STATE HOSPITAL anNp CALIFORNIA
DEPARTMENT OF MENTAL HEALTH, PETITIONERS
1. DOUGLAS JAMES SCANLON

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June ——, 1985]

JUSTICE BRENNAN, with whom JUSTICE BLACKMUN and
/ JUSTICE STEVENS join, dissenting.

If the Court’s Eleventh Amendment doctrine were
grounded on principles essential to the structure of our fed-
eral system or necessary to protect the cherished constitu-
tional liberties of our people, the doctrine might be unobjec-
tionable; the interpretation of the text of the Constitution in
light of changed circumstances and unforeseen events—and
with full regard for the purposes underlying the text—has al-
ways been the unique role of this Court. But the Court’s
Eleventh Amendment doctrine diverges from text and his-
tory virtually without regard to underlying purposes or genu-
inely fundamental interests. In consequence, the Court has
put the federal judiciary in the unseemly position of exempt-
ing the States from compliance with laws that bind every
other legal actor in our nation. Because I believe that the
doctrine rests on flawed premises, misguided history, and an
untenable vision of the needs of the federal system it pur-
ports to protect, I believe that the Court should take adyan-
tage of the opportunity provided by this case to re-examine
the doctrine’s historical and jurisprudential foundations.
Such an inquiry would reveal that the Court, in Professor
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Supreme Qourt of the Hunited States
Hashington, B. €. 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

May 2, 1985

84-351 - Atascadero State Hospital and
California Department of Mental Health v. Scanlon

Dear Lewis,

I join your circulating draft with a comment or
two. First, I am surprised to find that §504 is a
statute enforcing the Fourteenth Amendment rather than
Spending Clause legislation. The section was patterned
after Title VI, which is a Spending Clause law, and
both are triggered by the acceptance of federal funds.

Second, the Eleventh Amendment argument is all the
stronger because the Rehabilitation Act does not
contain a private right of action. That right has to
be implied, all of which indicates Congress did not
have an eye on authorizing litigation against states.

Sincerely,

‘é’]m

Justice Powell

Copies to the Conference
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BSupreme Qourt of the Ririted Stutes
Waslhington, B. . 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

April 30,1985

Re: No.84-351-Atascadero State Hospital and

California Dept. of Mental Health v.
Douglas James Scanlon

Dear Lewis:
I await the dissent.

Sincerely,

24

T.M.

Justice Powell

cc: The Conference
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Supreme Qonrt of the Hnited States
Waslhington, B. (. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

June 26, 1985

) Re: No. B4-351-Atascadero State Hospital v. Scanlon

Dear Bill:

Please join me in your dissent.

Sincerely,

Fr.

.

T.M.

Justice Brennan

cc: The Conference
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Supreme Qourt of the Hnited Stutes
Washington, B. €. 205%3

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

June 26, 1985

Re: No. 84-351-Atascadero State Hospital v. Scanlon

Dear Harry:
Please join me in your dissent.

Sincerely,

am-

T.M.

Justice Blackmun

cc: The Conference
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Justice Brennaﬁui

n AN Justiza White
f o Justi:: "I --mall
TLr Justice 7o ‘11
‘ , o . i Justice R:..aqulst
VLo / ~ Justice £::vens
: L Justice 0'Connor

3 N From: Justice Blackmun

No. 84-351, Atascadero State Hospital v. Scanlon Ciroulated: __JUN 2 51985

JUSTICE BLACKMUN, dissenting. Recirculated:

I, too, dissent and join JUSTICE BRENNAN's opinion. Its ex-
haustive historical review and analysis demonstrate the Eleventh

Amendment error in which the Court today persists. As JUSTICE BREN-

NAN shows, if Hans v. Louisiana, 134 U.S. 1 (1890), is a constitu-
tional holding, it then reads into the Amendment words that are not
there and that cannot be reconciled with any principled view of
congressional power; JUSTICE BRENNAN is surely correct when he says,
ante, at 55, that the case rests on "misconceived history and mis-
guided logic.™ Thus, the Court today compounds a longstanding con-
stitutional mistake. The shield against just 1legal obligations
afforded the States by the Court's prevailing construction of the
Eleventh Amendment as an "exemplification™ of the rule of sovereign

immunity, ante, at 5, n. 2, quoting Ex parte State of New York NWNo.

1l, 256 U.S. 490, 497 (1921), simply cannot be reconciled with the
federal system envisioned by our Basic Document and its Amendments.
Indeed, though of more mature vintage, the Court's Eleventh

Amendment cases spring from the same soil as the Tenth Amendment

jurisprudence recently abandoned in Garcia v. San Antonio Metropoli-

tan Transit Authority, U.S. (1985). Both in its modern

reading of Hans, supra, and in National Leaque of Cities v. Usery,

426 U.S. 833 (1976), the Court, in derogation of otherwise unques-

tioned congressional power, gave broad scope to circumscribed lan-

guage by reference to principles of federalism said to inform that
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Justice Brennan
Justice White
Justice Marshall
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O'Connor

/ngd-/ Recirculated:

P

1st{ DRAFT
SUPREME COURT OF THE UNITED STATES

No. 84-351

ATASCADERO STATE HOSPITAL anxp CALIFORNIA
DEPARTMENT OF MENTAL HEALTH, PETITIONERS
©. DOUGLAS JAMES SCANLON

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

{June ., 1983])

JUSTICE BLACKMUN, with whom JUSTICE BRENNAN joins,
dissenting.

I, too, dissent and join JUSTICE BRENNAN's opinion. Its
exhaustive historical review and analyvsis demonstrate the
Eleventh Amendment error in which the Court today per-
sists. As JUSTICE BRENNAN shows, if Hans v. Louisiana,
134 U. S. 1 (1890), iz a constitutional holding, it then reads
into the Amendment words that are not there and that can-
not be reconciled with any principled view of congressional
power; JUSTICE BRENNAN is surely correct when he says,
ante, at 55, that the case rests on “misconceived history and
misguided logic.” Thus, the Court today compounds a long-
standing constitutional mistake. The shield against just
legal obligations afforded the States by the Court’s prevailing
construction of the Eleventh Amendment as an “exemplifica-
tion” of the rule of sovereign immunity, ante, at 5, n. 2, quot-
ing Ex parte State of New York No. 1, 256 U. S. 490, 497
(1921), simply cannot be reconciled with the federal system
envisioned by our Basic Document and its Amendments.

Indeed, though of more mature vintage, the Court’s Elev-
enth Amendment cases spring from the same soil as the
Tenth Amendment jurisprudence recently abandoned in
Garcia v. San Antonio Metropolitan Transit Authority, —
U. S. —— (1985). Both in its modern reading of Hans,

v

Y,

From: Justice Blackmun
Circulated: __JUN 251985
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Supreme Qonurt of the Hnited States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN June 25, 1985

Re: No. 84-351, Atascadero State Hospital v. Scanlon

Dear Bill:

Please join me in your dissenting opinion. I am
writing separately along the 1lines of the xerox copy
enclosed.

Sincerely,

o

"N

Justice Brennan

cc: The Conference
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04/26 To: The Chief Justice
Justice Brennan S
Justice White /
Justice Marshall
Justice Blackmun
Justice Rehnquist

Justice Stevens
Justice O’Connor

g /’ g ;_ ., ~ From: Justice Powell
' APR £ 9 1885
y . Circulated:
o Recirculated:
1st DRAFT
/ | SUPREME COURT OF THE UNITED STATES
N, No. 84-351

AN

ATASCADERO STATE HOSPITAL anNDp CALIFORNIA
DEPARTMENT OF MENTAL HEALTH, PETITIONERS
v. DOUGLAS JAMES SCANLON

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[April ——, 1985]

JUSTICE POWELL delivered the opinion of the Court.

This case presents the question whether States and state
agencies are subject to suit in federal court by litigants seek-
ing retroactive monetary relief under § 504 of the Rehabilita-
tion Act of 1973, 29 U. S. C. §794, or whether such suits are
proscribed by the Eleventh Amendment.

I

Respondent, Douglas James Scanlon, suffers from diabetes
mellitus and has no sight in one eye. In November, 1979, he
filed this action against petitioners, Atascadero State Hospi-
tal and the California Department of Mental Health, in the
United States District Court for the Central District of Cali-
fornia, alleging that in 1978 the Hospital denied him employ-
ment as a graduate student assistant recreational therapist
solely because of his physical handicaps. Respondent
charged that the Hospital’s diseriminatory refusal to hire him
violated §504 of the Rehabilitation Act of 1973, 29 U. S. C.
§794, 87 Stat. 394, as amended, and certain state fair em-
ployment laws. Respondent sought compensatory, injunc-
tive, and declarative relief.

Petitioners moved for dismissal of the complaint on the
ground that the Eleventh Amendment barred the federal
court from entertaining respondent’s claims. Alternatively,

SSd ‘ ‘
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May 3, 1985

84-~351 Atascadero State Hospital v. Scanlon

Dear Byron:
My thanks for your 3join note.

As for your suggestions, I will leave open in my
next circulation the question whether 5504 was adopted pur-
suant to the Fourthteenth Amendment or the Spending Clause
or both. The petitioners conceded below that the Act was
Fourteenth Amendment legislation. Ve therefore do not have
to decide the question.

I did not mention the absence of anv provision for
a private right of action. I do not think the presence of
such a provision would in any wav relieve Congress from the
requirement that its intention to authorize suits aqainst
states be made unequivocally clear. I could mention the
absence of the private right of action, but add that the
presence of such a provision would not relieve Congress of
its basic obligation. Unless you think we should add such a
note, I am inclined to leave the draft as written -~ though I
have no real objection to such a note.

Sincerely,

Justice White

1fp/ss




05/24 To: The Chief Justice
Justice Brennan
Justice White -
I ) Justice Marshall
P Justice Blackmun
v () f } Justice Rehnquist
Justice Stevens
~nanmed Througnoul Justice O’Connor

Aoy llndim [0
NV Le Waeis

From: Justice Powell

Circulated:
Recirculated:
2nd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 84-351

ATASCADERO STATE HOSPITAL aNDp CALIFORNIA
DEPARTMENT OF MENTAL HEALTH, PETITIONERS
v. DOUGLAS JAMES SCANLON

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[May —, 1985]

JUSTICE POWELL delivered the opinion of the Court.

This case presents the question whether States and state
agencies are subject to suit in federal court by litigants seek-
ing retroactive monetary relief under § 504 of the Rehabilita-
tion Act of 1973, 29 U. S. C.. § 794, or whether such suits are
proscribed by the Eleventh Amendment.

I

Respondent, Douglas James Scanlon, suffers from diabetes
mellitus and has no sight in one eye. In November 1979, he
filed this action against petitioners, Atascadero State Hos-
pital and the California Department of Mental Health, in the
United States District Court for the Central District of
California, alleging that in 1978 the Hospital denied him em-
ployment as a graduate student assistant recreational thera-
pist solely because of his physical handicaps. Respondent
charged that the Hospital’s discriminatory refusal to hire him
violated § 504 of the Rehabilitation Act of 1973, 87 Stat. 394,
as amended, 29 U. S. C. §794, and certain state fair em-
ployment laws. Respondent sought compensatory, injunc-
tive, and declaratory relief.

Petitioners moved for dismissal of the complaint: on the
ground that the Eleventh Amendment barred the federal
court from entertaining respondent’s claims. Alternatively,

Y

C¥i
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06/24 To: The Chief Justice

Justice Brennan
Justice White
\)aéice Marshall
Justice Blackmun
Justice Rehnquist

Justice Stevens
Justice O’Connor

From: Justice Powell

Circulated:

Recirculated: _JUN 2 5 1985

3rd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 84-351

ATASCADERO STATE HOSPITAL anp CALIFORNIA
DEPARTMENT OF MENTAL HEALTH, PETITIONERS
v. DOUGLAS JAMES SCANLON

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

(June —, 1985]

JUSTICE POWELL delivered the opinion of the Court.

This case presents the question whether States and state
agencies are subject to suit in federal court by litigants seek-
ing retroactive monetary relief under § 504 of the Rehabilita-
tion Act of 1973, 29 U. S. C. § 794, or whether such suits are
proscribed by the Eleventh Amendment.

I

Respondent, Douglas James Scanlon, suffers from diabetes
mellitus and has no sight in one eye. In November 1979, he
filed this action against petitioners, Atascadero State Hos-
pital and the California Department of Mental Health, in the
United States District Court for the Central District of
California, alleging that in 1978 the Hospital denied him em-
ployment as a graduate student assistant recreational thera-
pist solely because of his physical handicaps. Respondent
charged that the Hospital’s discriminatory refusal to hire him
violated § 504 of the Rehabilitation Act of 1973, 87 Stat. 394,
as amended, 29 U. S. C. §794, and certain state fair em-
ployment laws. Respondent sought compensatory, injune-
tive, and declaratory relief.

Petitioners moved for dismissal of the cornplamt on the
ground that the Eleventh Amendment barred the federal
court from entertaining respondent’s claims. Alternatively,

SHT LI Af1Aancinsy yreasr
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REPRODUCED FROM THE COLLECTTONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRESS

/ Bupreme Qourt of the Hnited Stutes
Washington, B. . 20543

e e

CHAMBERS OF
JUSTICE LEWIS F. POWELL.JR. Yk

June 26, 1985

84-351 Atascadero v. Scanlon

Dear John:

Here is a footnote I propose to add to note 3, on
page 9 of my opinion in response to your dissent that I did
not see until this morning - though I believe a typewritten
draft came in yesterday. I enclose a copy of page 9 of my
opinion on which I will make two stylistic changes.

Unless you wish to make a further response, the
case is ready to come down on Friday.

Sincerely,

Justice Stevens

1fp/ss

cc: The Conference



REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRESS

No. 84-351 /\/

Aascadeo State Hospital v. Scanlon

Add a footnote on p. 9 of the Court opinion as follbws:

In a dissent expressing his willingness to
overrule Edelman v. Jordan, 415 U.S. 651 (1974), as well
as at least sixteen other Supreme Court decisions that

have followed Bans v. Louisiana, see supra, JUSTICE

STEVENS would "further unravel|] the doctrine of stare

decisis,"™ Florida Dept. of Bealth v. Florida Nursing Bomes

Assn., 450 U.S. 147, 155 (1981), because he views the

Court's decision in Pennhurst as "repudiating at least 28

cases." Post, at , citing Pennhurst State School &

Bospital v. Halderman, 465 U.S. , n. 50 (1984)

(STEVENS, J., dissenting). We previously have addressed
at length his allegation that the decision in Pennhurst

overruled precedents of this Court, and decline to do so

again here. See Pennhurst State School & Hospital v.

Ralderman, 465 U.S. 89, nn. 19, 20, & 21 (1984).

JUSTICE STEVENS would ignore stare decisis in this case

because in the view of a minority of the Court two prior

decisionsubf the Court ignored it. This reasoning would

indeed "unravel™ a doctrine upon which the rule of law

depends.




To: The Chief Justice
Justice Brennan
Justice White
Justice M rshall

O Jue . plackmun
W /I ﬁ -/ Ju. - Tsoraquist
Juo . 'Loovns
Jushtios vroonnor
ALy g e T
';'Y-./"!~'lit {\‘,,,3__}7’}’: "_'~"ﬁ,nn5qn,.4 FI‘V;;;. o w ..o LJ 411
O e R0 280
Circul=t =
JUN 28 1985

NOTICE: This opinion is subject to formal revision before pubﬁ&?&ﬁ _l’rﬁfr‘éllatEd:

preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington. D. C. 20543. of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES

No. 84-351

ATASCADERO STATE HOSPITAL anp CALIFORNIA
DEPARTMENT OF MENTAL HEALTH, PETITIONERS
v. DOUGLAS JAMES SCANLON

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June 28, 1985]

JUSTICE POWELL delivered the opinion of the Court.

This case presents the question whether States and state
agencies are subject to suit in federal court by litigants seek-
ing retroactive monetary relief under § 504 of the Rehabilita-
tion Act of 1973, 29 U. S. C. § 794, or whether such suits are
proscribed by the Eleventh Amendment.

I

Respondent, Douglas James Scanlon, suffers from diabetes
mellitus and has no sight in one eye. In November 1979, he
filed this action against petitioners, Atascadero State Hos-
pital and the California Department of Mental Health, in the
United States District Court for the Central District of
California, alleging that in 1978 the Hospital denied him em-
ployment as a graduate student assistant recreational thera-
pist solely because of his physical handicaps. Respondent
charged that the Hospital’s discriminatory refusal to hire him
violated § 504 of the Rehabilitation Act of 1973, 87 Stat. 394,
as amended, 29 U. S. C. §794, and certain state fair em-
ployment laws. Respondent sought compensatory, injune-
tive, and declaratory relief. _

Petitioners moved for dismissal of the complaint-on the

ground that the Eleventh Amendment barred the federal -

court from entertaining respondent’s claims. Alternatively,
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Ly Supreme Qonrt of the Hnited Stutes
Waslington, B. ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

May 1, 1985

Re: 84-351 - Atascadero State Hosp. v. Scanlon

Dear Lewis:

Please join me.

Sincerely,
W

Justice Powell

cc: The Conference

ES
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Supreme Qonrt of the Vnited Stutes
BWashington, B. €. 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

April 29, 1985

Re: 84-351 - Atascadero State Hospital

v. Scanlon

Dear Lewis:
I shall await the dissent.

Respectfully,

Justice Powell

Copies to the Conference
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Supreme Qourt of the Vnited States
MWashington, B. . 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

June 24, 1985

Re: 84-351 - Atascadero State Hospital wv.
Scanlon

Dear Bill:
Please join me.

Respectfully,

Q
A

Justice Brennan

Copies to the Conference
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To: The Chief Justioe
Justice Brennan
Justice White
Justice Masrshall
Justice Blaockmun
Justice Powell
Justice Rehnquist

. 0'
June 25, 1985 Justice C'Connor
From: Justice Stevens

Circulated: JUN 29 ]3{‘\5

Recirculated:

84-351 - Atascadero State Hospital v. Scanlon

JUSTICE STEVENS, dissenting.

Because my decision to join JUSTICE BRENNAN's dissent is a

departure from the opinion I expressed in Florida Department of

Health v. Florida Nursing Homes Assn., 450 U.S. 147, 151 (1981),

a word of explanation is in order. As I then explained,

notwithstanding my belief that Edelman v. Jordan, 415 U.S. 651

(1974) , was incorrectly decided, see 450 U.S., at 151, n. 2, I

then concluded that the doctrine of stare decisis required that

Edelman be followed. Since then, however, the Court has not felt

constrained by stare decisis in its expansion of the protective

mantle of sovereign immunity--having repudiated at least 28 cases

in its decision in Pennhurst State School and Hospital v.

Halderman, U.S. ’ , n. 50 (1984) (STEVENS, J.,

dissenting)~-and additional study has made it abundantly clear

that not only Edelman, but Hans v. Louisiana, 134 U.S. 1 (1890),

as well, can properly be characterized as "egregiously
incorrect."” 450 U.S., at 153. I am now persuaded that a fresh
examination of the Court's Eleventh Amendment jurisprudence will

produce benefits that far outweigh "the consequences of further

SSHYONOD 40 XAVAgIT ‘NOISTATA IATYISANVA AHL 40 SNOLLOTTION FHI WOMJI aTAnana rma



Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice O’Connor

From: Justice Stevens
Circulated: JUN 26 19€3

Recirculated:
. 1st DRAFT
SUPREME COURT OF THE UNITED STATES
. No. 84-351

ATASCADERO STATE HOSPITAL anD CALIFORNIA
DEPARTMENT OF MENTAL HEALTH, PETITIONERS
v. DOUGLAS JAMES SCANLON

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June ——, 1985]

JUSTICE STEVENS, dissenting.
Because my decision to join JUSTICE BRENNAN’s dissent is

a departure from the opinion I expressed in Florida Depart-

ment of Health v. Florida Nursing Homes Assn., 450 U. S.

147, 151 (1981), a word of explanation is in order. As I then

explained, notwithstanding my belief that Edelman v. Jor-

dan, 415 U. S. 651 (1974), was incorrectly decided, see 450
U. S., at 151, n. 2, I then concluded that the doctrine of stare
decists required that Edelman be followed. Since then,

however, the Court has not felt constrained by stare decisis
in its expansion of the protective mantle of sovereign immu-
nity—having repudiated at least 28 cases in its decision in
Pennhurst State School and Hospital v. Halderman, ——
U. S. ——, —, n. 50 (1984) (STEVENS, J., dissenting)—and
additional study has made it abundantly clear that not only
Edelman, but Hans v. Louisiana, 134 U. S. 1 (1890), as well,
can properly be characterized as “egregiously incorrect.”
450 U. S., at 153. I am now persuaded that a fresh examina-
tion of the Court’s Eleventh Amendment jurisprudence will
produce benefits that far outweigh “the consequences of fur-
ther unraveling the doctrine of stare dectsis” in this area of
the law. Id., at 155.
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Supreme Qonurt of the Hnited States
Brshington, B. €. 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

June 26, 1985

Re: 84-351 - Atascadero State Hospital
v. Scanlon

Dear Harry:

Please add my name to your separate dissent too.

Respectfully,

Justice Blackmun

Copies to the Conference
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\ Supreme Qourt of the Hnited States
Waslington, B. . 20543

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

April 30, 1985

No. 84-351 Atascadero State Hospital and
California Dept. of Mental Health v. Scanlon

Dear Lewis,
Please join me.

Sincerely,

S@AJ\CQ.X\@\

Justice Powell

Copies to the Conference
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Supreme Gonurt of the ‘Jﬂmizh States
Waslhington, B. €. 205%3

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

5;5§wd2&£gg s

#

June 25, 1985

Re: 84-351 Atascadero State Hospital & California Ddzartment

of Mental Health v. Douglas J. Scanldn

Dear Lewis, ~

Mn

You have responded very well towthe hefty

(and tardy) dissent in this case. Altho h I may be
overly sensitive, it occurs to me you méy e with
me that the wording of the last sentence in footnote 2
on page 5 might more properly refer to \"Judges" of
state courts rather than "our brethren I leave it
to you whether to change it because I hea\ﬂ;&& endorse
the thought expressed in the sentence.

Sincerely,

M

Justice Powell
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