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Re: No. 83-712 - New Jersey v. T.L.O.

Dear Byron:

I join.
egards,
Justice White
Copies to the Conference
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CHAMBERS OF

Suyprente Gonrt of tye Hnited Stutes
Washington, B. . 20543

JUSTICE Ww. J. BRENNAN, JR.

October 9, 1984

No. 83-712

Mew Jersey v. T.L.O.

Dear Thurgood and John,

We three are in dissent 1in the
above. I think, however, that my
"probable cause" approach did not
persuade you at Conference. Perhaps I'd
better write my own and leave to vyou,
Thurgood and John, of the decision who
will write your dissent.

Sincerely,

Justice Marshall

P
R

Justice Stevéns
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g(ﬁ Supreme Gourt of the Bnited Stutes
N MWashington, B. . 20543

CHAMBERS OF
JUSTICE Ww. J. BRENNAN, JR.

October 29, 1984

No. 83-712

New Jefsey v. T.L.O.

Dear Byron,

You will recall that at Conference
I expressed the view that the probable
cause standard should apply. I shall
shortly circulate a brief dissent to

that effect.

Sincere;y,

~
’

b

Justice White

Copies to the Conference
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To: The Chief Justice
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice Brennan

Circulated: \\\ _l\ X)\\
NN

Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-712

NEW JERSEY, PETITIONER » T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
NEW JERSEY

[January ——, 1985]

JUSTICE BRENNAN, dissenting.

I join Part II of the Court’s opinion. Teachers, like all
other government officials, must conform their conduct to the
Fourth Amendment’s protections of personal privacy and
personal security. As JUSTICE STEVENS points out, post, at
16-17, this principle is of particular importance when applied
to schoolteachers, for children learn as much by example as
by exposition. It would be incongruous and futile to charge
teachers with the task of embuing their students with an un-
derstanding of our system of constitutional democracy, while
at the same time immunizing those same teachers from the
need to respect constitutional protections. See Board of
Education v. Pico, 457 U. S. 853, 864-865 (plurality opinion);
West Virginia State Board of Education v. Barnette, 319
U. S. 624, 637 (1943).

I do not, however, otherwise join the Court’s opinion. To-
day’s decision sanctions school officials to conduct full-scale
searches on a “reasonableness” standard whose only definite
content is that it is not the same test as the “probable cause”
standard found in the text of the Fourth Amendment. In
adopting this unclear, unprecedented, and unnecesary depar-
ture from generally applicable Fourth Amendment stand-
ards, the Court carves out a broad exception to standards
that this Court has developed over years of considering

Fourth Amendment problems. Its decision is supported nei-
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SEE PAGFS: B To: The Chief Justice Y
1/ Justice White ,
Justice Marshall
Justice Blackmun
Justice Powell ’

Justice Rehnquist
. Justice Stevens
‘ Justice O’Connor

From: Justice Brennan

Circulated:
Recirculated: Jnx 2 ;
2nd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-712

NEW JERSEY, PETITIONER » T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
NEW JERSEY

[January ——, 1985]

JUSTICE BRENNAN, dissenting.

I fully agree with Part II of the Court’s opinion. Teach-
ers, like all other government officials, must conform their
conduct to the Fourth Amendment’s protections of personal
privacy and personal security. AsJUSTICE STEVENS points
out, post, at 16-17, this principle is of particular importance
when applied to schoolteachers, for children learn as much by
example as by exposition. It would be incongruous and fu-
tile to charge teachers with the task of embuing their stu-
dents with an understanding of our system of constitutional
democracy, while at the same time immunizing those same
teachers from the need to respect constitutional protections.
See Board of Education v. Pico, 457 U. S. 853, 864-865
(1982) (plurality opinion); West Virginia State Board of Edu-
cation v. Barnette, 319 U. S. 624, 637 (1943).

I do not, however, otherwise join the Court’s opinion. To- -
day’s decision sanctions school officials to conduct full-scale
searches on a “reasonableness” standard whose only definite
content is that it is not the same test as the “probable cause”
standard found in the text of the Fourth Amendment. In
adopting this unclear, unprecedented, and unnecessary de-
parture from generally applicable Fourth Amendment stand-
ards, the Court carves out a broad exception to standards

that this Court has developed over years of considering
Fourth Amendment problems. Its decision is supported nei-
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To: The Chief Justice
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O'Connor

From: Justice Brennan

Circulated: .
Recirculated: VAN 8 !88:,
3rd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-712

NEW JERSEY, PETITIONER v T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
NEW JERSEY

[January ——, 1985]

JUSTICE BRENNAN, with whom JUSTICE MARSHALL joins,
dissenting.

I fully agree with Part II of the Court’s opinion. Teach-
ers, like all other government officials, must conform their
conduct to the Fourth Amendment’s protections of personal
privacy and personal security. As JUSTICE STEVENS points
out, post, at 16~17, this principle is of particular importance
when applied to schoolteachers, for children learn as much by
example as by exposition. It would be incongruous and fu-
tile to charge teachers with the task of embuing their stu-
dents with an understanding of our system of constitutional
democracy, while at the same time immunizing those same
teachers from the need to respect constitutional protections.
See Board of Education v. Pico, 457 U. S. 853, 864-865
(1982) (plurality opinion); West Virginia State Board of Edu-
cation v. Barnette, 319 U. S. 624, 637 (1943).

I do not, however, otherwise join the Court’s opinion. To-
day’s decision sanctions school officials to conduct full-scale
searches on a “reasonableness” standard whose only definite
content is that it is not the same test as the “probable cause”
standard found in the text of the Fourth Amendment. In
adopting this unclear, unprecedented, and unnecessary de-
parture from generally applicable Fourth Amendment stand-
ards, the Court carves out a broad exception to standards
that this Court has developed over years of considering
Fourth Amendment problems. Its decision is supported nei-
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SUPREME COURT OF THE UNITED STATES

No. 83-712

NEW JERSEY, PETITIONER v T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
NEW JERSEY

[January 15, 1985]

JUSTICE BRENNAN, with whom JUSTICE MARSHALL joins,
concurring in part and dissenting in part.

I fully agree with Part II of the Court’s opinion. Teach-
ers, like all other government officials, must conform their
conduct to the Fourth Amendment’s protections of personal
privacy and personal security. As JUSTICE STEVENS points
out, post, at 4, 16, this principle is of particular importance
when applied to schoolteachers, for children learn as much by
example as by exposition. It would be incongruous and fu-
tile to charge teachers with the task of embuing their stu-
dents with an understanding of our system of constitutional
democracy, while at the same time immunizing those same
teachers from the need to respect constitutional protections.
See Board of Education v. Pico, 457 U. S. 853, 864-865
(1982) (plurality opinion); West Virginia State Board of Edu-
cation v. Barnette, 319 U. S. 624, 637 (1943).

I do not, however, otherwise join the Court’s opinion. To-
day’s decision sanctions school officials to conduct full-scale
searches on a “reasonableness” standard whose only definite
content is that it is 7ot the same test as the “probable cause”
standard found in the text of the Fourth Amendment. In
adopting this unclear, unprecedented, and unnecessary de-
parture from generally applicable Fourth Amendment stand-
ards, the Court carves out a broad exception to standards
that this Court has developed over years of considering
Fourth Amendment problems. Its decision is supported

The Chief Justics’

Justice ¥Fhite -

Justice Marshall
L
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To: The Chief Justice
Justice Brennan
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice White
Circulated: OCT 2 § 1984

Recirculated:
. 1st DRAFT
SUPREME COURT OF THE UNITED STATES T
No. 83-712 ,
NEW JERSEY, PETITIONER v T. L. O. / /
ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
NEW JERSEY

[October ——, 1984]

JUSTICE WHITE delivered the opinion of the Court.

We granted certiorari in this case to examine the appropri-
ateness of the exclusionary rule as a remedy for searches car-
ried out in violation of the Fourth Amendment by public
school authorities. Our consideration of the proper applica-
tion of the Fourth Amendment to the public schools, how-
ever, has led us to conclude that the search that gave rise to
the case now before us did not violate the Fourth Amend-
ment. Accordingly, we here address only the questions of
the proper standard for assessing the legality of searches
conducted by public school officials and the application of that
standard to the facts of this case.

I

On March 7, 1980, a teacher at Piscataway High School in
Middlesex County, New Jersey, discovered two girls smok-
ing in a lavatory. One of the two girls was the respondent
T. L. O., who at that time was a 14-year-old high school
freshman. Because smoking in the lavatory was a violation
of a school rule, the teacher took the two girls to the princi-
pal’s office, where they met with Assistant Vice Principal
Theodore Choplick. In response to questioning by Mr.
Choplick, T. L. O.’s companion admitted that she had vio-
lated the rule. T. L. O., however, denied that she had been
smoking in the lavatory and claimed that she did not smoke at
all.
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To: The Chief Justice
Justice Brennan
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice White

N - Circulated:
AN ;"" (4 | Recirculated: 0CT 8 4 1684
x._\\\\-‘
v 2nd DRAFT
'SUPREME COURT OF THE UNITED STATES

No. 83-712

NEW JERSEY, PETITIONER v T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
NEW JERSEY

[October ——, 1984]

JUSTICE WHITE delivered the opinion of the Court.

We granted certiorari in this case to examine the appropri-
ateness of the exclusionary rule as a remedy for searches car-
ried out in violation of the Fourth Amendment by public
school authorities. Our consideration of the proper applica-
tion of the Fourth Amendment to the public schools, how-
ever, has led us to conclude that the search that gave rise to
the case now before us did not violate the Fourth Amend-
ment. Accordingly, we here address only the questions of
the proper standard for assessing the legality of searches
conducted by publie school officials and the application of that
standard to the facts of this case. "

I

On March 7, 1980, a teacher at Piscataway High School in
Middlesex County, New Jersey, discovered two girls smok-
ing in a lavatory. One of the two girls was the respondent
T. L. O., who at that time was a 14-year-old high school
freshman. Because smoking in the lavatory was a violation
of a school rule, the teacher took the two girls to the princi-
pal’s office, where they met with Assistant Vice Principal
Theodore Choplick. In response to questioning by Mr.
Choplick, T. L. O.’s companion admitted that she had vio-
lated the rule. T. L. O., however, denied that she had been
smoking in the lavatory and claimed that she did not smoke at

all.
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To: The Chief Justice
Justice Brennan
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice White

' Circulated:
pp. 7, 16-18 and stylistic - . m
changes throughout Recirculated: /22— 20~ 9%
3rd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-712

NEW JERSEY, PETITIONER » T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
NEW JERSEY \

{December ——, 1984] Y

JUSTICE WHITE delivered the opinion of the Court.

We granted certiorari in this case to examine the appropri-
ateness of the exclusionary rule as a remedy for searches car-
ried out in violation of the Fourth Amendment by public
school authorities. Our consideration of the proper applica-
tion of the Fourth Amendment to the public schools, how-
ever, has led us to conclude that the search that gave rise to
the case now before us did not violate the Fourth Amend-
ment. Accordingly, we here address only the questions of
the proper standard for assessing the legality of searches
conducted by public school officials and the application of that
standard to the facts of this case.

I

On March 7, 1980, a teacher at Piscataway High School in
Middlesex County, N. J., discovered two girls smoking in a
lavatory. One of the two girls was the respondent T. L. O.,
who at that time was a 14-year-old high school freshman.
Because smoking in the lavatory was a violation of a school
rule, the teacher took the two girls to the Principal’s office,
where they met with Assistant Vice Principal Theodore
Choplick. In response to questioning by Mr. Choplick,
T. L. O.’s companion admitted that she had violated the rule.
T. L. O., however, denied that she had been smoking in the
lavatory and claimed that she did not smoke at all.
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To: The Chief Justice
Justice Brennan
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice Whlte

el A T DUGHOdT. Cireulated:
L Recirculated: .
4th DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-712

NEW JERSEY, PETITIONER » T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
NEW JERSEY

[January —, 1985]

JUSTICE WHITE delivered the opinion of the Court.

We granted certiorari in this case to examine the appropri-
ateness of the exclusionary rule as a remedy for searches car-
ried out in violation of the Fourth Amendment by public
school authorities. Our consideration of the proper applica-
tion of the Fourth Amendment to the public schools, how-
ever, has led us to conclude that the search that gave rise to
the case now before us did not violate the Fourth Amend-
ment. Accordingly, we here address only the questions of
the proper standard for assessing the legality of searches
conducted by public school officials and the application of that

standard to the facts of this case.

I

On March 7, 1980, a teacher at Piscataway High School in
Middlesex County, N. J., discovered two girls smoking in a
lavatory. One of the two girls was the respondent T. L. O.,
who at that time was a 14-year-old high school freshman.
Because smoking in the lavatory was a violation of a school
rule, the teacher took the two girls to the Principal’s office,
where they met with Assistant Vice Principal Theodore
Choplick. In response to questioning by Mr. Choplick,
T. L. 0.’s companion admitted that she had violated the rule.
T. L. O., however, denied that she had been smoking in the
lavatory and claimed that she did not smoke at all.
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To: The Chief Justice
Justice Brennan
fustice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice White

S oaiio v\:“:UJT°
o5 Circulated:
o ¥ 7 ) AN T 1885
Recirculated: :
5th DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-712

NEW JERSEY, PETITIONER v T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
NEW JERSEY

[January ——, 1985]

JUSTICE WHITE delivered the opinion of the Court.

We granted certiorari in this case to examine the appropri-
ateness of the exclusionary rule as a remedy for searches car-
ried out in violation of the Fourth Amendment by public
school authorities. Our consideration of the proper applica-
tion of the Fourth Amendment to the public schools, how-
ever, has led us to conclude that the search that gave rise to
the case now before us did not violate the Fourth Amend-
ment. Accordingly, we here address only the questions of
the proper standard for assessing the legality of searches
conducted by public school officials and the application of that
standard to the facts of this case.

I

On March 7, 1980, a teacher at Piscataway High School in
Middlesex County, N. J., discovered two girls smoking in a
lavatory. One of the two girls was the respondent T. L. O.,
who at that time was a 14-year-old high school freshman.
Because smoking in the lavatory was a violation of a school
rule, the teacher took the two girls to the Principal’s office,
where they met with Assistant Vice Principal Theodore
Choplick. In response to questioning by Mr. Choplick,
T. L. O.’s companion admitted that she had violated the rule.
T. L. O., however, denied that she had been smoking in the
lavatory and claimed that she did not smoke at all.
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Supreme Qourt of the Hnited Stutes
Waslington, B. 4. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

November 2, 1984

Re: No. 83-712-New Jersey v. T.L.O.

Dear Byron:

I await the dissent.

Sincerely,

Justice White

cc: The Conference
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Supreme Qourt of the Hnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

January 8,

Re: No. 83-712-New Jersey v. T.L.O.

Dear Bill:

Please join me in your dissent.

Sincerely,

Justice Brennan

cc: The Conference

1985
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Supreme Qourt of the Hnited Stutes
Washington, B, 4. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

January 8,

Re: No. 83-712-New Jersey v, T.L.O.

Dear John:
Please join me in your dissent.

Sincerely,

Justice Stevens

cc: The Conference

W
!

1985
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice Blackmun

Circulated: __DEC 0 4 984

Recirculated: —
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-712

NEW JERSEY » T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF \
NEW JERSEY

[December ——, 1984]

s maraim " -

JUSTICE BLACKMUN, concurring in the judgment.

I join the judgment of the Court and agree with much that
is said in its opinion. I write separately, however, because I
believe the Court omits a crucial step in its analysis of
whether a school search must be based upon probable cause.
The Court correctly states that we have recognized limited
exceptions to the probable cause requirement “{wlhere a
careful balancing of governmental and private interests sug-
gests that the public interest is best served” by a lesser
standard. Ante, at 14. I believe, however, that we have
used such a balancing test, rather than strictly applying the
Fourth Amendment’s Warrant and Probable Cause Clause,
only when we were confronted with “a special law enforce-
ment need for greater flexibility.” Florida v. Royer, 460
U. S. 491, 514 (1983) (BLACKMUN, J., dissenting). I pointed
out in United States v. Place, — U. S. —, (1983):

“While the Fourth Amendment speaks in terms of free-
dom from unreasonable seizures, the Amendment does
not leave the reasonableness of most [searches] to the
judgment of courts or government officers; the Framers
of the Amendment balanced the interests involved and
decided that a [search] is reasonable only if supported by
a judicial warrant based on probable cause. See Texas
v. Brown, 460 U. S. 730, 744-745 (1983) (POWELL, J.,
concurring); United States v. Rabinowitz, 339 U. S. 56,
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice Blackmun

Circulated:
Recirculated: DEC 2 1 19¢-
2nd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-7T12

NEW JERSEY » T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
NEW JERSEY

[December ——, 1984]

JUSTICE BLACKMUN, concurring in the judgment.

I join the judgment of the Court and agree with much that
is said in its opinion. I write separately, however, because I
believe the Court omits a crucial step in its analysis of
whether a school search must be based upon probable cause.
The Court correctly states that we have recognized limited
exceptions to the probable cause requirement “[wlhere a
careful balancing of governmental and private interests sug-
gests that the public interest is best served” by a lesser
standard. Ante, at 14. I believe, however, that we have
used such a balancing test, rather than strictly applying the
Fourth Amendment’s Warrant and Probable Cause Clause,
only when we were confronted with “a special law enforce-
ment need for greater flexibility.” Florida v. Royer, 460
U. S. 491, 514 (1983) (BLACKMUN, J., dissenting). I pointed
out in United States v. Place, —— U. S. —— (1983):

“While the Fourth Amendment speaks in terms of free-
dom from unreasonable seizures, the Amendment does
not leave the reasonableness of most [searches] to the
judgment of courts or government officers; the Framers
of the Amendment balanced the interests involved and
decided that a [search] is reasonable only if supported by
a judicial warrant based on probable cause. See Texas
v. Brown, 460 U. S. 730, 744-745 (1983) (POWELL, J.,
concurring); United States v. Rabinowitz, 339-U. S. 56,

A0 SNOLLIZTTIO) dHL WO 43190003499

SSHAONOD 40 A4VHI 1T “NOLISTIATIA LA THISANVI



Supreme Qourt of the Bnited States
Waskingtan, B. €. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL, JR.

November 8, 1984

83-712 New Jersey v. TLO

Dear Byron:

I will write a brief concurring opinion and hope
to get to this soon.

I agree with most of your opinion and the holding.
My view about the school environment, as you know, differs a

shade or two from yours.

Sincerely,

Lo

Justice White

1fp/ss

cc: The Conference
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Justice Brennan
Justice White

\ Justice Marshall .~
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens

From: Justice Powell

Ny 3
Circulated: Wy 21 1384

/
Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-712

NEW JERSEY, PETITIONER v T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT
OF NEW JERSEY

{November ——, 1984]

JUSTICE POWELL, concurring.

I agree with the Court’s decision, and with much of its
opinion. I would place greater emphasis, however, on the
special characteristics of elementary and secondary schools
that make it unnecessary to afford students the same con-
stitutional protections granted adults and juveniles in a non-

school setti;
Within the school environment tudents have a lesser
expectation of privacy than members of the population gener-

ally. They spend the school hours in close association with

each other, both in the classroom and during recreation peri-

ods. The students in a particular class often know each

other and their teachers quite well. Of necessity, teachers sl
have a degree of familiarity with, and authority over;fheir Carmmsn
students that is unparalleled except perhaps in the re%tion—

ship between parent and child. It is simply unrealistic to

think that students have the same subjective expectation of

privacy as the population generally.! But for purposes of

! The Court’s opinion states that “[a] search of a [school] child’s person or
of a closed purse or of a bag carried on her person, no less than a similar
search carried out on an adult, is undoubtedly a severe violation of subjec-
tive expectations of privacy.” Ante, at 10, 11, This expectation also is
said to be “legitimate.” Ante, at 12, Ifindeed a school child’s expectation
of privacy is “no less” than that of an adult, it is not clear to me how the
Court can conclude that a standard less stringent than probable cause is
appropriate. An aduit-—even one visiting in a schoolhouse—hardly could

a2
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11/29 To: The Chief Justice
Justice Brennan ‘
Justice White ’
Justice Marshall '/
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens

From: Justice Powell

Circulated:

NOV 301384
Recirculated:
2nd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-T12

NEW JERSEY, PETITIONER » T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT
OF NEW JERSEY

[December ——, 1984]

JUSTICE POWELL, with whom JUSTICE O’CONNOR joins,
concurring.

I agree with the Court’s decision, and generally with its i
opinion. I would place greater emphasis, however, on the
special characteristics of elementary and secondary schools
that make it unnecessary to afford students the same con-
stitutional protections granted adults and juveniles in a non-
school setting.

In any realigtic sense, students within the school environ- ||
ment have a lesser expectation of privacy than members of
the population generally. They spend the school hours in
close association with each other, both in the classroom and
during recreation periods. The students in a particular class
often know each other and their teachers quite well. Of ne-
cessity, teachers have a degree of familiarity with, and au-
thority over, their students that is unparalleled except per-
haps in the relationship between parent and child. It is
simply unrealistic to think that students have the same sub-
jective expectation of privacy as the population generally.
But for purposes of deciding this case, I can assume that chil-
dren in school—no less than adults—have privacy interests
that society is prepared to recognize as legitimate.

However one may characterize their privacy expectations,
students properly are afforded some constitutional protec-
tions. Inan often quoted statement, the Court said that stu-
dents do not “shed their constitutional rights ... at the

| i
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CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

Re: No. 83-712

Dear Byron,

Please join me.

Justice White

cc: The Conference

R

Supreme Court of the Hnited States
Washington, B. ¢ 20543

October 29, 1984

New Jersey v. T.L.O.

Sincerely,

L
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Bupreme onrt of the Bnited States
Mashington, B. €. 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

November 1, 1984

Re: 83-712 - New Jersey v. T.L.O.

Dear Byron:

Although I agree with a good deal of what you have
written, I will be writing separately.

Respectfully,

2R

Justice White

Copies to the Conference
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice O’Connor

From: Justice Stevens
Circulated: __ DEC 7198~

Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-T12

NEW JERSEY, PETITIONER ». T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT
OF NEW JERSEY

[December ——, 1984]

JUSTICE STEVENS, dissenting.

Assistant Principal Choplick searched T. L. O.’s purse for
evidence that she was smoking in the girls’ restroom. Be-
cause T. L. O.’s suspected misconduct was not illegal and did
not pose a serious threat to school discipline, the New Jersey
Supreme Court held that Choplick’s search of her purse was
an unreasonable invasion of her privacy and that the evidence
which he seized could not be used against her in criminal pro-
ceedings. The New Jersey court’s holding was a careful re-
sponse to the case it was required to decide.

The State of New Jersey sought review in this Court, first
arguing that the exclusionary rule is wholly inapplicable to
searches conducted by school officials, and then contending
that the Fourth Amendment itself provides no protection at
all to the student’s privacy. The Court has accepted neither
of these frontal assaults on the Fourth Amendment. It has,
however, seized upon this “no smoking” case to announce
“the proper standard” that should govern searches by school
officials who are confronted with disciplinary problems far
more severe than smoking in the restroom. Although I
agree with Part II of the Court’s opinion, I continue to be-
lieve that the Court has unnecessarily and inappropriately
reached out to decide a consitutional question. More impor-
tantly, I fear that the concerns that motivated the Court’s ac-

tivism have produced a holding that will permit school admin-

JO SNOLLIATTI0D JdHL WOHA AIINaAoddTH

SSTADNOD A0 AYVHUTT “NOISIAIA LJTHEISONVK HILL



To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist

SR SAEES TaRlULEICT, Justice O’Connor
SiorAubl g e . From: Justice Stevens
Circulated:
Recirculated: DECIT o=
2nd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-712

NEW JERSEY, PETITIONER ». T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT
OF NEW JERSEY

{December ——, 1984]

JUSTICE STEVENS, dissenting.

Assistant Principal Choplick searched T. L. O.’s purse for
evidence that she was smoking in the girls’ restroom. Be-
cause T. L. O.’s suspected misconduct was not illegal and did
not pose a serious threat to school discipline, the New Jersey
Supreme Court held that Choplick’s search of her purse was
an unreasonable invasion of her privacy and that the evidence
which he seized could not be used against her in criminal pro-
ceedings. The New Jersey court’s holding was a careful re-
sponse to the case it was required to decide.

The State of New Jersey sought review in this Court, first
arguing that the exclusionary rule is wholly inapplicable to
searches conducted by school officials, and then contending
that the Fourth Amendment itself provides no protection at
all to the student’s privacy. The Court has accepted neither
of these frontal assaults on the Fourth Amendment. It has,
however, seized upon this “no smoking” case to announce
“the proper standard” that should govern searches by school
officials who are confronted with disciplinary problems far
more severe than smoking in the restroom. Although I
agree with Part II of the Court’s opinion, I continue to be-

lieve that the Court has unnecessarily and inappropriately
reached out to decide a consitutional question. More impor-
tantly, I fear that the concerns that motivated the Court’s
activism have produced a holding that will permit school ad-
ministrators to search students suspected of violating only
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice O’Connor

TE? LW From: Justice Stevens
- - 5 [ |4 [ Circulated:
%Mv“_/\ Jt’vci./\f\:(“: D CQL().tJ’ irculate - ‘:
Recirculated: JANg lece
3rd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-712

NEW JERSEY, PETITIONER ». T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT
OF NEW JERSEY

[January ——, 1985]

JUSTICE STEVENS, dissenting.

Assistant Principal Choplick searched T. L. O.’s purse for
evidence that she was smoking in the girls’ restroom. Be-
cause T. L. O.’s suspected misconduct was not illegal and did
not pose a serious threat to school discipline, the New Jersey
Supreme Court held that Choplick’s search of her purse was
an unreasonable invasion of her privacy and that the evidence
which he seized could not be used against her in criminal pro-
ceedings. The New Jersey court’s holding was a careful re-
sponse to the case it was required to decide.

The State of New Jersey sought review in this Court, first
arguing that the exclusionary rule is wholly inapplicable to
searches conducted by school officials, and then contending
that the Fourth Amendment itself provides no protection at
all to the student’s privacy. The Court has accepted neither
of these frontal assaults on the Fourth Amendment. It has,
however, seized upon this “no smoking” case to announce
“the proper standard” that should govern searches by school
officials who are confronted with disciplinary problems far
more severe than smoking in the restroom. I continue to be-
lieve that the Court has unnecessarily and inappropriately
reached out to decide a consitutional question. See 468
U. S. ——(1984) (STEVENS, J., dissenting from reargument
order). More importantly, I fear that the concerns'that mo-
tivated the Court’s activism have produced a holding that will
permit school administrators to search students suspected of
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice O’Connor

':ﬁ ,
From: Justice Stevens
Circulated:
Recirculated: JAN 8 et
4th DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-7T12

NEW JERSEY, PETITIONER ». T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT
OF NEW JERSEY

[January ——, 1985]

JUSTICE STEVENS, with whom JUSTICE MARSHALL joins, |
and with whom JUSTICE BRENNAN joins as to Part I,
dissenting.

Assistant Principal Choplick searched T. L. O.’s purse for
evidence that she was smoking in the girls’ restroom. Be-
cause T. L. O.’s suspected misconduct was not illegal and did
not pose a serious threat to school discipline, the New Jersey
Supreme Court held that Choplick’s search of her purse was
an unreasonable invasion of her privacy and that the evidence
which he seized could not be used against her in eriminal pro-
ceedings. The New Jersey court’s holding was a careful re-
sponse to the case it was required to decide.

The State of New Jersey sought review in this Court, first
arguing that the exclusionary rule is wholly inapplicable to
searches conducted by school officials, and then contending
that the Fourth Amendment itself provides no protection at
all to the student’s privacy. The Court has accepted neither
of these frontal assaults on the Fourth Amendment. It has,
however, seized upon this “no smoking” case to announce
“the proper standard” that should govern searches by school
officials who are confronted with disciplinary problems far
more severe than smoking in the restroom. Although I join |
Part II of the Court’s opinion, I continue to believe that the
Court has unnecessarily and inappropriately reached out to
decide a consitutional question. See 468 U. S. —— (1984)
(STEVENS, J., dissenting from reargument order). More im-
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To: The Chief Justige
dJustice Bi:nnan
Justice Wyni+
Justics
Justion Blistg.
Justia
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From: Justice St
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Circulatad:

Becirculated:_ JAWN i
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SUPREME COURT OF THE UNITED STATES

No. 83-712

NEW JERSEY, PETITIONER » T. L. O.

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
NEW JERSEY

(January 15, 1985]

JUSTICE STEVENS, with whom JUSTICE MARSHALL joins,
and with whom JUSTICE BRENNAN joins as to Part I, con-
curring in part and dissenting in part.

Assistant Principal Choplick searched T. L. O.’s purse for
evidence that she was smoking in the girls’ restroom. Be-
cause T. L. O.’s suspected misconduct was not illegal and did
not pose a serious threat to school discipline, the New Jersey
Supreme Court held that Choplick’s search of her purse was
an unreasonable invasion of her privacy and that the evidence
which he seized could not be used against her in criminal pro-
ceedings. The New Jersey court’s holding was a careful re-
sponse to the case it was required to decide.

The State of New Jersey sought review in this Court, first
arguing that the exclusionary rule is wholly inapplicable to
searches conducted by school officials, and then contending
that the Fourth Amendment itself provides no protection at
all to the student’s privacy. The Court has accepted neither

of these frontal assaults on the Fourth Amendment. It has,
however, seized upon this “no smoking” case to announce
“the proper standard” that should govern searches by school
officials who are confronted with disciplinary problems far
more severe than smoking in the restroom. Although I join
Part II of the Court’s opinion, I continue to believe that the
Court has unnecessarily and inappropriately reached out to
decide a consitutional question. See 468 U. S. —— (1984)
(STEVENS, J., dissenting from reargument order). More im-
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Bupreme Qonrt of the Hnited States
Washington, B. 4. 20543 -

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

October:- 30,1984

No. 83-712 New Jersey v. T.L.O.

Dear Byron,

Please join me.

Sincerely,

5é--’—<§‘\~°\

Justice White

Copies to the Conference

THIL KROYA (2010034
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Supreme Qourt of the Hnited Stntes
Waslhington, B. . 20543

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

November 21, 1984

No. 83-712 New Jersey v. T.L.O.

Dear Lewis,

Please join me in your concurring opinion.

Sincerely,

? M

Justice Powell

Copies to the Conference
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