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SUPREME COURT OF THE UNITED STATES

TENNESSEE v. HARVEY J. STREET

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF
CRIMINAL APPEALS OF TENNESSEE, EASTERN DISTRICT •

No. 83-2143. Decided October —, 1984

CHIEF JUSTICE BURGER, dissenting from the denial of
certiorari.

Ben Tester was last seen alive on August 26, 1981, as he
walked toward his home in Hampton, Tennessee. The next
day Tester was found dead—his body hanging by a nylon
rope from an apple tree in his back yard. Tester's house had
been ransacked, and the evidence indicated that Tester had
struggled with an assailant or assailants.

After an investigation, respondent Harvey Street, a neigh-
bor of Tester, was arrested and charged with the murder.
At Street's trial, which was severed from the trials of others
charged in connection with the crime, the State relied on a
detailed, voluntary statement that Street made during an in-
terview with sheriff Papantoniou on September 17, 1981.
According to Street's confession, he and Clifford Peele se-
lected Ben Tester's house to burglarize because they believed
that Tester would be away at church. While Street, Peele
and two other young men were in the house, however, Tester
returned home and surprised the intruders. Peele threw
Tester to the floor, took his wallet, and declared that they
were going to "string him up." Working toward that end,
Street tore a sheet to make a gag for Tester's mouth. Street
then watched as the others carried Tester out of the house,
stood him in the back of a pickup truck, tied a rope to a tree,
placed the rope around his neck, and pushed him off the
tailgate.

Street took the stand and testified that he did not burglar-
ize Tester's house, nor participate in the murder. He fur-
ther maintained that his September 17 confession was co-
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CHIEF JUSTICE BURGER delivered the opinion of the
Court.

We granted certiorari to decide whether respondent's
rights under the Confrontation Clause were violated by the
introduction of the confession of an accomplice for the
nonhearsay purpose of rebutting respondent's testimony that
his own confession was coercively derived from . the accom-
plice's statement.

Ben Tester was last seen alive on August 26, 1981, as he
walked toward his home in Hampton, Tennessee. The next
day Tester's body was found hinging by a nylon rope from an
apple tree in his yard. Tester's house had been ransacked,
and it appeared that Tester had struggled with his assailants.

Respondent, a neighbor of Tester, was arrested and
charged with the murder. At respondent's trial, which was
severed from the trials of others charged with the crime, the
State relied on a detailed confession that respondent made
during an interview with sheriff Papantoniou and agents of
the Tennessee Bureau of Investigation on September 17,
1981. According to respondent's confession, he and Clifford
Peele decided to burglarize Ben Tester's house when Tester
was away at church. While respondent, Peele and two oth-
ers were in the house, however, Tester returned home and
surprised the intruders. Peele threw Tester to the floor and
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JUSTICE BRENNAN, concurring.
I join the opinion of the Court today admitting Peele's out-

of-court confession for nonhearsay rebuttal purposes. I do
so on the understanding that the trial court's limiting instruc-
tion is not itself sufficient to justify admission of the confes-
sion. See Bruton v. United States, 391 U. S. 123 (1968).
The out-of-court confession is admissible for nonhearsay pur-
poses in this case only because that confession was essential
to the State's rebuttal of Respondent Street's defense and be-
cause no alternative short of admitting the statement would
have adequately served the State's interest. See ante, at 6.
With respect to the State's need to admit the confession for
rebuttal purposes, it is important to note that Respondent
created the need to admit the statement by pressing the de-
fense that his confession was a coerced imitation of Peele's
out-of-court confession.* Also, the record contains no sug-
gestion that the State was engaged in any improper effort to
place prejudicial hearsay evidence before the jury. See
Douglas v. Ap	

Ease
ban.ut, 380 U. S. 415 (1965). Under the cir-

cumstances ef .the pres-eiit I ; "idmission of the out-of-court
confession for nonhearsay rebuttal purposes raises no Con-
frontation Clause problems.

*In fact, at an earlier point in the trial Respondent =successfully
sought to introduce Peele's confession on the ground that it was "very
material" to the argument that Respondent's confession was a coerced imi-
tation. App. 41.
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CHAMBERS OF

JUSTICE BYRON R. WHITE
May 2, 1985

83-2143 - Tennessee v. Street 

Dear Chief,

Please join me.

Sincerely yours,

The Chief Justice

Copies to the Conference
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CHAMBERS Of

JUSTICE THURGOOD MARSHALL

May 9, 1985

Re: No. 83-2143-Tennessee v. Street

Dear Bill:

Please join me in your concurring opinion.

Sincerely,

1:-/11
T. M .

Justice Brennan

cc: The Conference
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CHAMBERS OF

JUSTICE HARRY A. BLACKMUN

Re: No. 83-2143, Tennessee v. Street 

Dear Chief:

Please join me.

Sincerely,

The Chief Justice

cc: The Conference
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, CHAMBERS OF

JUSTICE LEWIS F POWELL,JR.

April 30, 1985

83-2143 Tennessee v. Street 

Dear Chief:

Please add at the end of the next draft of your
opinion that I took no part in the consideration or decision
of the above case.

Sincerely,

The Chief Justice

lfp/ss

cc: The Conference
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JUSTICE WILLIAM H. REHNQUIST

October 26, 1984

Re: No. 83-2143 Tennessee v. Street 

Dear Chief,

Please join me in your dissent from denial of certiorari.

Sincerely,

efV/-'

The Chief Justice
Cr.
rt.)

cc: The Conference
a-.
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CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIST

May 1, 1985

Re: No. 83-2143 Tennessee v. Street 

Dear Chief,

Please join me.

Sincerely,

The Chief Justice

cc: The Conference
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CHAMBERS OF

JUSTICE JOHN PAUL STEVENS 

April 30, 1985

Re: 83-2143 - Tennessee v. Street 

Dear Chief:

Please join me.

Respectfully,

The Chief Justice

Copies to the Conference
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JUSTICE SANDRA DAY O'CONNOR

April 30, 1985

Re: 83-2143 Tennessee v. Harvey J. Street 

Dear Chief,

Please join me.

Sincerely,

The Chief Justice

Copies to the Conference

.Y1


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12

