


CHAMBERS OF
K CHIEF JUSTICE

Re: No. 83-1020 - Ohio v. William Lee Kovacs

Supreme Qonrt of the Huited Sintes
Waslhington, B. §. 20543

December 28, 1984

Dear Byron,

I join.

Justice White

Copies to the Conference
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CHAMBERS OF
JUSTICE Ww. J. BRENNAN, JR.

Supreme Qonrt of te Hnited Sttes
Washimgton, B. . 20543

December 27, 1984

No. 83-1020

Ohio v. Kovacs

Dear Byron,

I agree.
Sincerely,
o
f/jfl-
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Justice White

Copies to the Conference
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Supreme Qonrt of tye Hnited States
Baslington, B. €. 20543

CHAMBERS OF

JUSTICE BYRON R. WHITE December 17, 1984

Memorandum to the Conference

Re: 83-1020 - 0Ohio v. Kovacs

At oral argument, there was some
suggestion that one or both parties desired
to make a post-argument filing. The Clerk
has recently inquired, and I am not sure that
anything further will be filed. Hence this
circulation, which carries out the Conference
vote as I understand it. This draft is
narrowly written, and would shed very little

light on other cases.
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To: The Chief Justice
Justice Brennan
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice White

Circulated: BEC 17 184
Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES / =
No. 83-1020

OHIO v. WILLIAM LEE KOVACS, pBA B & W i
ENTERPRISES, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

[December ——, 1984}

JUSTICE WHITE delivered the opinion of the Court. .

Petitioner State of Ohio obtained an injunction ordering
respondent William Kovacs to clean up a hazardous waste
site. A receiver was subsequently appointed. Still later,
Kovacs filed a petition for bankruptcy. The question be-
fore us is whether, in the circumstances present here,
Kovacs’ obligation under the injunction is a “debt” or “lia-
bility on a claim” subject to discharge under the bankruptcy

code.

I

Kovacs was the chief executive officer and stockholder of
Chem-Dyne Corporation, which with other business entities
operated an industrial and hazardous waste disposal site in
Hamilton, Ohio. In 1976, the State sued Kovacs and the
business entities in state court for polluting public waters,
maintaining a nuisance, and causing fish kills, all in violation
of state environmental laws. In 1979, both in his individual
capacity and on behalf of Chem-Dyne, Kovacs signed a stipu-
lation and judgment entry settling the lawsuit. . Among
other things, the stipulation enjoined the defendants from
causing further pollution of the air or public waters, forbade
bringing additional industrial wastes onto the site, required
the defendants to remove specified wastes from the property,
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o The Cadef Jusaes
Justice Brennan
_Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

o sanodls From: Justice White
P Rals o Circulated:
. Recirculated: DEC 31 19e
2nd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-1020

OHIO v. WILLIAM LEE KOVACS, pBA B& W
ENTERPRISES, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

(January —, 1985]

JUSTICE WHITE delivered the opinion of the Court.

Petitioner State of Ohio obtained an injunction ordering
respondent William Kovacs to clean up a hazardous waste
site. A receiver was subsequently appointed. Still later,
Kovacs filed a petition for bankruptey. The question before
us is whether, in the circumstances present here, Kovacs’ ob-
ligation under the injunction is a “debt” or “liability on a
claim” subject to discharge under the Bankruptcy Code.

I

Kovacs was the chief executive officer and stockholder of
Chem-Dyme Corp., which with other business entities oper-
ated an industrial and hazardous waste disposal site in Hamil-
ton, Ohio. In 1976, the State sued Kovacs and the business
entities in state court for polluting public waters, maintaining
a nuisance, and causing fish kills, all in violation of state en-
vironmental laws. In 1979, both in his individual capacity
and on behalf of Chem-Dyne, Kovacs signed a stipulation and
judgment entry settling the lawsuit. Among other things,
the stipulation enjoined the defendants from causing further
pollution of the air or public waters, forbade bringing addi-
tional industrial wastes onto the site, required the defendants
to remove specified wastes from the property, and ordered
the payment of $75,000 to compensate the State for injury to
wildlife.
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CHAMBERS OF

Supreme Qourt of the Pnited Btates
Washington, B. §. 20543

JUSTICE THURGOOD MARSHALL

Re: No.

December 27, 1984

83-1020-0Ohio v. Kovacs

Dear Byron:

Please join me.

Justice White.

Sincerely,

cc: The Conference

A0 SNOLLDATIOD THL WO¥A diI100AONITH

SSTUONOD. 40 RAVHLTT “NOTISIATA LATYISOANVK Hill,



Supreme Qourt of the Hnited Sintes
MWashington, B. €. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN December 28, 1984

Re: No. 83-1020, Ohio v. Kovacs

Dear Byron:

Please join me.

Sincerely,

-t
~

Justice White

cc: The Conference
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v Supreme Qourt of the Hnited Stutes
“" Washington, B. €. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

December 18, 1984

83-1020 Ohio v. Kovacs

Dear Byron:
Please join me.

Sincerely,

1%

Justice White
1fp/ss

cc: The Conference
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. Supreme Qonrt of the Huited Stntes
i/ Waslhington, B. ¢. 205%3

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST L . ) .

December 19, 1984

Re: No. 83-1020 Ohio v. Kovacs

Dear Byron,

Please join me.

Sincerely,

Niad

Justice White

cc: The Conference
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@ Supreme Qonrt of tie Mnited Stutes
Waslhington, B. €. 20543

CHAMBERS OF
N 2 _COHN PAUL STEVENS

December 18, 1984

Re: 83-1020 - Ohio v. Kovacs

Dear Byron:

Please join me.

Respectfully,

Justice White

Copies to the Conference
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. Supreme Qourt of the Hnited Siates
Washington, B. (. 20543

CHAMBERS OQF
JUSTICE SANDRA DAY O'CONNOR

December 19, 1984

No. 83-1020 Ohio v. KRovacs

Dear Byron,

Please join me. I will also be circulating a
brief separate concurrence mentioning that in my view state
law would govern the preference, if any, to be given Ohio's

claim.

Sincerely,

Justice White

Copies to the Conference
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To: The Chief Justice v

Justice Brennan

Justice White

Justice Marshall

Justice Blackmun

Justice Powell

Justice Rehnquist

Justice Stevens

From: Justice O’Connor

Circulated: _
Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-1020

OHIO, PETITIONER v. WILLIAM LEE KOVACS, DBA
B & W ENTERPRISES, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

[January ——, 1985]

JUSTICE O’CONNOR, concurring. -

I join the Court’s opinion and agree with its holdmg that
the cleanup order has been reduced to a monetary obligation
dischargeable as a “claim” under §727 of the Bankruptcy
Code. I write separately to address the petitioner’s concern
that the Court’s action will impede States in enforcing their
environmental laws.

To say that Kovacs’ obligation in these circumstances is a
claim dischargeable in bankruptey does not wholly excuse the
obligation or leave the State without any recourse against
Kovacs’ assets to enforce the order. Because “Congress has
generally left the determination of property rights in the as-
sets of a bankrupt’s estate to state law,” Butner v. United
States, 440 U. S. 48, 54 (1979), the classification of Ohio’s in-
terest as either a lien on the property itself, a perfected secu-
rity interest, or merely an unsecured claim depends on Ohio
law. That classification—a question not before us——gener-
ally determines the priority of the State’s claim to the assets
of the estate relative to other creditors. Cf. 11 U. S. C.

§ 545 (trustee may avoid statutory liens only in specified cir-
cumstances). Thus, a State may protect its interest in the
enforcement of its environmental laws by giving cleanup
judgments the status of statutory liens or secured claims.
The Court’s holding that the cleanup order was.a “claim”
within the meaning of § 101(4) also avoids potentially adverse
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