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Re: 83-491 - INS v. Lopez-Mendoza

Dear Sandra:

Apparently the best we can do is show me
joining in the judgment.

Regards,

Justice O'Connor

Copies to the Conference
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Supreme Qonrt of the Mnited Stutes
Waslhington, B. §. 205%3

CHAMBERS OF
THE CHIEF JUSTICE

June 25, 1984

RE 83-491 -~ INS v. Lopez-Mendoza

Dear Sandra:

On further examination, I will join your opinion except
for Part V.

I see no point in intimating that constitutional
adjudication will weave and bob with some sort of Gallup Poll
reflection of how many 4th amendment violations occur.

Rather than write separately - a business we nastly
overdo - you can insert something like this:

"The Chief Justice joins all but
part V of the opinion./1

or words to that effect.

Regard

Justice O'Connor

copies to the Conference
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Snpreme Qomt of fye Hnited Stutes |
Washington, B. €. 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

April 30, 1984

No. 83-491

INS v. Lopez-Mendoza

Dear Bryon,

Thurgood, John, you and I are in
dissent in the above. Would you
undertake the dissent?

Sincerely,

Justice White

Copies to: Justice Marshall
Justice Stevens
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Supreme Qonrt of the Pnited Stutes
Washington, B. €. 205%3

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

June 15, 1984

No. 83-491

Immigration and Naturalization
Service v. Lopez-Mendoza

Dear John,

Please join me in your dissent in

the above.

Sincerely,
™~

\ o

Justice Stevens

Copies to the Conference

1 s i it SNSRI
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Supreme Qonrt of e Bnited Stutes
Waslington, B. . 20543

",
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A

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

July 3, 1984

INS v. Lopez-Mendoza
No. 83-491

Dear John:

Do you mind if I withdraw from your separarate dissenting
opinion in the above. I have decided that I should either join
Thurgood's dissent or file my own.

Sincerely,

W.J.B., Jr.

Justice Stevens
Copies to the Conference ‘<
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Supreme Gonrt of the ¥nited Stutes
MWaslington, B. ¢. 20543

CHAMBERS OF

JUSTICE WM., J. BRENNAN, JR.

July 3, 1984

INS v. Lopez-Mendoza
No. 83-491

Dear Thurgood:

Your separate circulation in the above understandably relied
on the dissents in Calandra and Janis. I think the rationale set
forth in the recently circulated Leon dissent sufficiently
differs from the arguments advanced in those opinions that

perhaps the attached is more up to date. Do you agree and, if
so, could you join it?

Sincerely,

!0

Justice Marshall
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INS v. LOPEZ-MENDOZA

No. 83-491

JUSTICE BRENNAN, dissenting.

I fully agree with JUSTICE WHITE that under the analysis

developed by the Court in such cases as United States v. Janis,

428 U.S. 433 (1976), and United States v. Calandra, 414 U.S. 338

(1974), the exclusionary rule must apply in civil deportation
proceedings. However, for the reasons set forth today in my

dissenting opinion in Massachusetts v. Sheppard, ante, at r I

believe the basis for the exclusionary rule does not derive from

its effectiveness as a deterrent, but is instead found in the

v . requirements of the Fourth Amendment itself. My view of the

exclusionary rule would, of course, require afﬁirmance of the
Court of Appeals. 1In this case, federal law égfqrcement officers
arrested respondents Sandoval-Sanchez and Lopez;Mendoza in
violation of their Fourth Amendment rights. The subsequent
admission of any evidence secured pursuant to these unlawful
arrests in civil deportation proceedings would, in my view, also
infringe those rights. The Government of tﬁe United States bears
an obligation to obey the Fourth Amendment; that obligation is
not lifted simply because the law enforcement officers were
agents of the Immigration and Naturalization.Service, nor because

the evidence obtained by those officers was to be used in civil

$S318U0)) Jo Areaqry ‘uoisial( JALIdSRUBA 3Y) JO SUOPII[OD) ayy wody pasnpoadoy




»»»»»»

T Wiyt

PRI -

" Chisf Justice

T s R XAt S o V)

rewigtas. JUL 3
ACALET o0

1984

Auclreulateds

SUPREME COURT OF THE UNITED STATES

No. 83-491

IMMIGRATION AND NATURALIZATION SERVICE,
PETITIONER ». ADAN LOPEZ-MENDOZA ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[July 5, 1984]

JUSTICE BRENNAN, dissenting.

I fully agree with JUSTICE WHITE that under the analysis
developed by the Court in such cases as United States v.
Janis, 428 U. S. 433 (1976), and United States v. Calandra,
414 U. S. 338 (1974), the exclusionary rule must apply in civil
deportation proceedings. However, for the reasons set
forth today in my dissenting opinion in Massachusetts v.
Sheppard, ante, at , 1 believe the basis for the exclusion-
ary rule does not derive from its effectiveness as a deterrent,
but is instead found in the requirements of the Fourth
Amendment itself. My view of the exclusionary rule would,
of course, require affirmance of the Court of Appeals. In
this case, federal law enforcement officers arrested respond-
ents Sandoval-Sanchez and Lopez-Mendoza in violation of
their Fourth Amendment rights. The subsequent admission
of any evidence secured pursuant to these unlawful arrests in
civil deportation proceedings would, in my view, also infringe
those rights. The Government of the United States bears an
obligation to obey the Fourth Amendment; that obligation is
not lifted simply because the law enforcement officers were
agents of the Immigration and Naturalization Service, nor
because éﬁe evidence ~(‘)k§ ." ed by those officers was to be
used in ‘¢éivil deporfation proceedings.
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Supreme Qonrt of the ¥nited Stutes
Waslington, B. ¢ 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

May 1, 1984

Re: 83-491 - INS v. Lopez-Mendoza

Dear Bill,
I shall undertake the dissent in this
case.

Sincerely yours,

Oy o

Justice Brennan

Copies to: Justice Marshall
Justice Stevens

cpm
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Supreme Gonrt of tye Mnited States
Pnehington, B. ¢ 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

June 5, 1984
RECEIVED

$ ME COURT, U.
J%BTECE MAR SHAJLE

W M-S P02

Re: 83-491 - INS v. Lopez-Mendoza

Dear Sandra,
In due course, as it is said, I shall
file a dissent in this case.

Sincerely yours,

V Y

Justice O'Connor
Copies to the Conference
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To: The Chief Justice
Justice Brennan

‘Justice Marshall
Justice Blackmun
v Justice Powell
SUPREVIE COUMT. USS. Justice Rehnquist
JUSTICE ManrcHALL Justice Stevens
Justice O’Connor
84 JAN14 A9 :40 From: Justice White |
Circulated: _JUN_L4_.. 1984 —
Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-491

IMMIGRATION AND NATURALIZATION SERVICE,
PETITIONER v». ADAN LOPEZ-MENDOZA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June —, 1984}

JUSTICE WHITE dissenting.

The Court today holds that the exclusionary rule does not
apply in civil deportation proceedings. Because I believe
that the conclusion of the majority is based upon an incorrect
assessment of the costs and benefits of applying the rule in
such proceedings, I respectfully dissent.!

The paradigmatic case in which the exclusionary rule is ap-

plied is when the prosecutor seeks to use evidence illegally s

obtained by law enforcement officials in his case-in-chief in a
criminal trial. Inother classes of cases, the rule is applicable
only when the likelihood of deterring the unwanted conduct
outweighs the societal costs imposed by exclusion of relevant
evidence. United States v. Janis, 428 U. S. 433, 454 (1976).
Thus, the Court has, in a number of situations, refused to ex-
tend the exclusionary rule to proceedings other than the
criminal trial itself. For example, in Stone v. Powell, 428
U. S. 465 (1976), the Court held that the deterrent effect of

'1 also question the Court’s finding that Lopez failed to object to the evi-
dence. The Court of Appeals held that he had made a proper objection,
Lopez-Mendoza v. INS, 705 F. 2d 1059, 1060, n. 1. (CA9 1983), and the
Government did not seek review of that conclusion, Brief for Petitioner 8,
n. 8. Moreover, the fact that changes in an opinion are made between the
time of the slip opinion and the bound volume has never before been consid-

ered evidence that the holding of a case is “unsettled.” See ante, at 7, n.
1.
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stylistic and pp. 1, 4,76

To: The Chief Justice.
Justice Brennan
- Justice Marshall
.~ Justice Blackmun
. Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

84 JN21 P2:10 From Justice White

Circulated:

RecireulatedJUN 2 1 1984

" 2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 83-491

IMMIGRATION AND NATURALIZATION SERVICE,
PETITIONER v. ADAN LOPEZ-MENDOZA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June ~—, 1984]

JUSTICE WHITE, dissenting.

The Court today holds that the exclusionary rule does not
apply in civil deportation proceedings. Because I believe
that the conclusion of the majority is based upon an incorrect
assessment of the costs and benefits of applying the rule in
such proceedings, I respectfully dissent.! ’

The paradigmatic case in which the exclusionary rule is ap-
plied is when the prosecutor seeks to use evidence illegally
obtained by law enforcement officials in his case-in-chief in a
criminal trial. In other classes of cases, the rule is applicable
only when the likelihood of deterring the unwanted conduct
outweighs the societal costs imposed by exclusion of relevant
evidence. United States v. Janis, 428 U. S. 433, 454 (1976).
Thus, the Court has, in a number of situations, refused to ex-
tend the exclusionary rule to proceedings other than the
criminal trial itself. For example, in Stone v. Powell, 428
U. S. 465 (1976), the Court held that the deterrent effect of

'T also question the Court’s finding that Lopez failed to object to admis-
sion of the evidence. Ante, at Tand n. 1. The Court of Appeals held that
he had made a proper objection, Lopez-Mendoza v. INS, 705 F. 2d 1059,
1060, n. 1. (CA9 1983), and the Government did not seek review of that
conclusion, Brief for Petitioner 8, n. 8. Moreover, the fact that changes in
an opinion are made between the time of the slip opinion and the bound
volume has never before been considered evidence that the holding of a
case is “unsettled.” See ante, at 7, n. 1.
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Supreme Qonrt of the Hiited Stutes
Waslington, B. . 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

June 5, 1984

Re: No. 83-491-INS v. Lopez-Mendoza
Dear Sandra:
.I await the dissent.

Sincerely,

7M.
.M.

Justice O'Connor

cc: The Conference
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To: The Chief Justice
Justice Brennan

Justice White
- Justice Blackmun
- - Justice Powell
; Rggg EC!(\;’%}; us Justice Rehnquist
S»J%ET!C'{E MARSHALL Justice Stevens
Justice O’Connor
Y IN2 P14 From: Justice Marshal
Circﬁlated: JUN 22 1384
Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-491

IMMIGRATION AND NATURALIZATION SERVICE,
PETITIONER v. ADAN LOPEZ-MENDOZA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June —, 1984]

JUSTICE MARSHALL, dissenting.

I agree with JUSTICE WHITE that application to this case of
the mode of analysis embodied in the decisions of the Court in
United States v. Janis, 428 U. S. 433 (1976), and United
States v. Calandra, 414 U. S. 338 (1974), compels the conclu-
sion that the exclusionary rule should apply in civil deporta-
tion proceedings. Amnte, at —— However, I continue to
believe that that mode of analysis fails to reflect the constitu-
tionally mandated character of the exclusionary rule. See
United States v. Janis, 428 U. S., at 460 (BRENNAN, J.,
joined by MARSHALL, J., dissenting). In my view, a suffi-
cient reason for excluding from civil deportation proceedings
evidence obtained in violation of the Fourth Amendment is
that there is no other way to achieve “the twin goals of en-
abling the judiciary to avoid the taint of partnership in official
lawlessness and of assuring the people—all potential victims
of unlawful government conduct—that the government
would not profit from its lawless behavior, thus minimizing
the risk of seriously undermining popular trust in govern-
ment.” United States v. Calandra, 414 U. S., at 357 (BREN-
NAN, J., joined by MARSHALL, J., dissenting).
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Res No. 83-49]1 - INS v. Lopez-Mendoza

Dear Sandra:

Thank you for letting me have a preview of your cpinion in
this case. I bhave read it with interest. I think it is faith-
ful to Janis, and I could join it in the form in which it is

written.

The case will probably provoke a stinging dissent, directed
at the BIA's long~held opposite position; and what the dissent
would regard as reasonable alternatives and the weakneas of the
so~called practicalities. I think your waste-dump analogy iz a
good one, but the diegsent might take the position it is an un-
fortunate symbol when it is used to compare the hazarde of the

presence of illegal aliens.

I might tease vou about citing my concurring opinion in
Leon. Perhaps now you will join itl

Sincerely,

HAR
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Supreme Qonrt of the United States
Washington, B. 4. 20543

N
CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

June 4, 1984

Re: No. 83-491 — INS v. Lopez—-Mendoza

Dear Sandra:
Please join me.

Sincerely,

r
S

L6
) S
ntGBH

ELY

g\

———

TIVHSYTR
%1\1&

nza N R

Justice O'Connor

cc: The Conference
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Supreme Gourt of e Buvited States |

Washington, B. §. 20833

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

June 4, 1984

83-491 INS v. Lopez-Mendoza

Dear Sandra:
Please join me.

Sincerely,
ZWA_/

Justice 0O'Connor
1fp/ss

cc: The Conference
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Supreme Qourt of the Huited Stntes
Tk B B
JUSTICE w‘:::;\a:R:.O;EHNQUIST J%BT!CE MARSHALL

June 12, 1984

Re: No. 83-491 Immigration and Naturalization Service v.
Lopez-Mendoza :

Dear Sandra,
Please join me.
Sincerely,

M

Pavd

Justice O'Connor

cc: The Conference
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To: The Chief Justice
Justice Brennan

SUPRE(PEE E—,‘E{SQ LUS Justice White
JUSTICE MARSHALL Justice Marshall
Justice Blackmun
e . Justice Powell
X JN15 N0S5 Justice Rehnquist
T Justice O’Connor
From: Justice Stevens
Circulated: SUN 15 ll%’;
Recirculated:
1st DRAFT -
SUPREME COURT OF THE UNITED STATES \ 7
No. 83-491

IMMIGRATION AND NATURALIZATION SERVICE,
PETITIONER v. ADAN LOPEZ-MENDOZA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June ——, 1984]

JUSTICE STEVENS, dissenting.

Because the Court has not yet held that the rule of United
States v. Leon, U. S. has any application to warrant-
less searches, I do not join the portion of JUSTICE WHITE'S
opinion that relies on that case. Ido, however, agree with the
remainder of his dissenting opinion.
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To: The Chief Justice
Justice Brennan
- Justice White
~ Justice Marshall
~ Justice Blackmun

_ RECE|VED Justice Powell
SRHEE St i
S ANIS A9S3 From: Justice Stevens
Circulated:
Recirculated: —JUN 18 19§
2nd DRAFT v
SUPREME COURT OF THE UNITED STATES
No. 83-491

IMMIGRATION AND NATURALIZATION SERVICE,
PETITIONER ». ADAN LOPEZ-MENDOZA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June ——, 1984]

dissenting.
Because the Court has not yet held that the rule of United

JUSTICE STEVENS, with whom JUSTICE BRENNAN joins, I

States v. Leon, —— U. S. —— has any application to war-

rantless searches, I do not join the portion of JUSTICE i
WHITE’s opinion that relies on that case. I do, however, *

agree with the remainder of his dissenting opinion.

ssa1uo0)) Jo Areaqry ‘uoisial( JLIISTUBA 3Y) JO SUONDII[0)) AY) W03} paanpoaday




Supreme Gonrt of the Hnited States (o> 4 o
Washington, B. €. 20543

@Jp,

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

May 22, 1984

No. 83-491 INS v. Lopez-Mendoza

Dear Harry,
Aloha!

I hesitate to add to your paper flow when
you have been away for a few days. I know only too
well how quickly it mounts on one's desk. Nevertheless,
because this draft relies primarily on your opinion in
the Janis case, I wanted to invite you to preview my
draft to let me know if you think I have dealt with
your framework of analysis in an acceptable manner.

Sincerely,

Justice Blackmun
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‘5/ ? /O// Y r o . To: The Chief Justice
S RECEIVED : Justice Brennan
' SUPREME 3(’”8}; us. - Justice White
JUSTICE MARSHALL Justice Marshall
. Justice Blackmun
o - )+ Justice Powell
:35 AN -4 A9:52 Justice Rehnquist

Justice Stevens

From: Justice O’Conn{

| o8]

Circulated: ___ 90N

Recirculated:

1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 83491 O)j(
‘IMMIGRATION AND NATURALIZATION SERVICE, \\) ’
PETITIONER v. ADAN LOPEZ-MENDOZA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

May —, 1984]

JUSTICE O’CONNOR delivered the opinion of the Court.

This litigation requires us to decide whether an admission
of unlawful presence in this country made subsequent to an
allegedly unlawful arrest must be excluded as evidence in a
civil deportation hearing. We hold that the exclusionary
rule need not be applied in such a proceeding.

I

Respondents Adan Lopez-Mendoza and Elias Sandoval-
Sanchez, both citizens of Mexico, were summoned to separate
deportation proceedings. in California and Washington, and
both were ordered deported. They challenged the regular-
ity of those proceedings on grounds related to the lawfulness
of their respective arrests by officials of the Immigration and
Naturalization Service (INS). On administrative appeal the
Board of Immigration Appeals (BIA), an agency of the De-
partment of Justice, affirmed the deportation orders.

The Court of Appeals for the Ninth Circuit, sitting en
bane, reversed Sandoval’s deportation order and vacated and
remanded Lopez's deportation order. 705 F.2d 1059 (1983).
It ruled that Sandoval’s admission of his illegal presence in
this country was the fruit of an unlawful arrest, and that the
exclusionary rule applied in a deportation proceeding. Lo-
pez’s deportation order was vacated and his case remanded to
the BIA to determine whether the Fourth Amendment had
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To: The Chief Justice
. Justice Brennan
iR, ~ Justice White -
s Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens

From: Justice O’Conn
Circulated:

(J1

Recirculated: L

B N5 RIBEDRATT
SUPREME COURT OF THE UNITED STATES

No. 83491

IMMIGRATION AND NATURALIZATION SERVICE,
PETITIONER v. ADAN LOPEZ-MENDOZA

- ON WRIT OF EERTIORAR] TO THE UNITED STATES COURT OF

APPEALS FOR THE NINTH CIRCUIT
' [June —, 1984]

JUSTICE O’CONNOR delivered the opinion of the Court.

This litigation requires us to decide whether an admission
of unlawful presence in this country made subsequent to an
allegedly unlawful arrest must be excluded as evidence in a
civil deportation hearing. We hold that the exclusionary
rule need not be applied in such a proceeding.

I

Respondents Adan Lopez-Mendoza and Elias Sandoval-
Sanchez, both citizens of Mexico, were summoned to separate
deportation proceedings in California and Washington, and
both were ordered deported. They challenged the regular-
ity of those proceedings on grounds related to the lawfulness
of their respective arrests by officials of the Immigration and
Naturalization Service (INS). On administrative appeal the
Board of Immigration Appeals (BIA), an agency of the De-
partment of Justice, affirmed the deportation orders.

The Court of Appeals for the Ninth Circuit, sitting en
bane, reversed Sandoval’s deportation order and vacated and
remanded Lopez’s deportation order. 705 F. 2d 1059 (1983).
It ruled that Sandoval’s admission of his illegal presence in
this country was the fruit of an unlawful arrest, and that the
exclusionary rule applied in a deportation proceeding. Lo-
pez’s deportation order was vacated and his case remanded to
the BIA to determine whether the Fourth Amendment had
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To: The Chief Justice
. Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens

From: Justice O’Connd

Circulated:

N e

Recirculated: JU 12 o

3rd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 83-491

IMMIGRATION AND NATURALIZATION SERVICE,
PETITIONER ». ADAN LOPEZ-MENDOQOZA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June —, 1984]

JUSTICE O’CONNOR delivered the opinion of the Court.

This litigation requires us to decide whether an admission
of unlawful presence in this country made subsequent to an
allegedly unlawful arrest must be excluded as evidence in a
civil deportation hearing. We hold that the exclusionary
rule need not be applied in such a proceeding.

I

Respondents Adan Lopez-Mendoza and Elias Sandoval-
Sanchez, both citizens of Mexico, were summoned to separate
deportation proceedings in California and Washington, and
both were ordered deported. They challenged the regular-
ity of those proceedings on grounds related to the lawfulness
of their respective arrests by officials of the Immigration and
Naturalization Service (INS). On administrative appeal the

ssa48u0)) Jo A1eiqry ‘uoisiAl(g 1dLIISNUBA 37} JO SUONIIN0)) ) Wty padnporday

Board of Immigration Appeals (BIA), an agency of the De-
partment of Justice, affirmed the deportation orders.

The Court of Appeals for the Ninth Circuit, sitting en
banc, reversed Sandoval’s deportation order and vacated and
remanded Lopez’s deportation order. 705 F. 2d 1059 (1983).
It ruled that Sandoval’'s admission of his illegal presence in
this country was the fruit of an unlawful arrest, and that the
exclusionary rule applied in a deportation proceeding. Lo-
pez’s deportation order was vacated and his case remanded to
the BIA to determine whether the Fourth Amendment had




s 16
To: The Chlef Justice
. Justice Brennan
' , Just¥ce White
RECEIVED Just}ce Marshall |
SUPREME COURT, U.S. Justice Blackmun
JUSTICE pamaiiz Justice Powell
Justice-Rehnquist
’84 ._MN 15 mo 55 Justice Stevens
‘ From: Justice O’Conn
Circulated:
JUN 1518
Recirculated:
~ 4th DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-491

IMMIGRATION AND NATURALIZATION SERVICE,
PETITIONER v. ADAN LOPEZ-MENDOZA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June —, 1984]

JUSTICE O’CONNOR delivered the opinion of the Court.

This litigation requires us to decide whether an admission
of unlawful presence in this country made subsequent to an
allegedly unlawful arrest must be excluded as evidence in a
civil deportation hearing. We hold that the exclusionary
rule need not be applied in such a proceeding.

1

Respondents Adan Lopez-Mendoza and Elias Sandoval- ‘
Sanchez, both citizens of Mexico, were summoned to separate
deportation proceedings in California and Washington, and
both were ordered deported. They challenged the regular-
ity of those proceedings on grounds related to the lawfulness
of their respective arrests by officials of the Immigration and
Naturalization Service (INS). On administrative appeal the
Board of Immigration Appeals (BIA), an agency of the De-
partment of Justice, affirmed the deportation orders.

The Court of Appeals for the Ninth Circuit, sitting en
bane, reversed Sandoval’s deportation order and vacated and
remanded Lopez’s deportation order. 705 F'. 2d 1059 (1983).

It ruled that Sandoval’s admission of his illegal presence in
this country was the fruit of an unlawful arrest, and that the
exclusionary rule applied in a deportation proceeding. Lo-
pez’s deportation order was vacated and his case remanded to
the BIA to determine whether the Fourth Amendment had

I~
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To: The Chief Justice
Justice Brennan

. , ~ Justice White
g h £ RE EIVED BN Justice Marshall
ic | ' Justice Blackm
Ststc Changes Throughont SRREE SHELE oo Boa
' JUST t = : Justice Rehnquist
o . Justice Stevens
B4 JN19 P 43 From: Justice O’Conn¢
Circulated:
Recirculated:_;m._k‘g_ﬂﬁ‘é;
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SUPREME COURT OF THE UNITED STATES
No. 83-491

IMMIGRATION AND NATURALIZATION SERVICE,
PETITIONER ». ADAN LOPEZ-MENDOZA ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

(June —, 1984]

JUSTICE O’CONNOR delivered the opinion of the Court.
This litigation requires us to decide whether an admission
of unlawful presence in this country made subsequent to an
allegedly unlawful arrest must be excluded as evidence in a
civil deportation hearing. We hold that the exclusionary

rule need not be applied in such a proceeding.

I

Respondents Adan Lopez-Mendoza and Elias Sandoval-
Sanchez, both citizens of Mexico, were summoned to separate
deportation proceedings in California and Washington, and
both were ordered deported. They challenged the regular-
ity of those proceedings on grounds related to the lawfulness
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of their respective arrests by officials of the Immigration and
Naturalization Service (INS). On administrative appeal the
Board of Immigration Appeals (BIA), an agency of the De-
partment of Justice, affirmed the deportation orders.

The Court of Appeals for the Ninth Circuit, sitting en
bane, reversed Sandoval’s deportation order and vacated and
remanded Lopez—Mendoza’s deportation order. 705 F. 2d
1059 (1983). It ruled that Sandoval’s admission of his illegal
presence in this country was the fruit of an unlawful arrest,
and that the exclusionary rule applied in a deportation pro-
ceeding. Lopez-Mendoza’s deportation order was vacated
and his case remanded to the BIA to determine whether the
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SUPREME COURT OF THE UNITED STATES
No. 83-491

IMMIGRATION AND NATURALIZATION SERVICE,
PETITIONER ». ADAN LOPEZ-MENDOZA ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June —, 1984]

JUSTICE O’CONNOR delivered the opinion of the Court.

This litigation requires us to decide whether an admission
of unlawful presence in this country made subsequent to an
allegedly unlawful arrest must be excluded as evidence in a
civil deportation hearmg We hold that the exclusmnary
rule need not be applied in such a proceeding.

I

Respondents Adan Lopez-Mendoza and Elias Sandoval-
Sanchez, both citizens of Mexico, were summoned to separate
deportation proceedings in California and Washington, and
both were ordered deported. They challenged the regular-
ity of those proceedings on grounds related to the lawfulness
of their respective arrests by officials of the Immigration and
Naturalization Service (INS). On administrative appeal the
Board of Immigration Appeals (BIA), an agency of the De-
partment of Justice, affirmed the deportation orders.

The Court of Appeals for the Ninth Circuit, sitting en
bane, reversed Sandoval’s deportation order and vacated and
remanded Lopez-Mendoza’s deportation order. 705 F. 2d
1059 (1983). It ruled that Sandoval’s admission of his illegal
presence in this country was the fruit of an unlawful arrest,
and that the exclusionary rule applied in a deportation pro-
ceeding. Lopez-Mendoza’s deportation order was vacated
and his case remanded to the BIA to determine whether the
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Bupreme Qonrt of the Hnited States
Waslrington, B. §. 20543 '
¢ ?HJS M;, (‘OURT. u.s.
CHAM‘BERS OF T CE M PE)HA L
JUSTICE SANDRA DAY O'CONNOR
B4 IN22 P2:46

June 22, 1984

Re: No. 83-491 1INS v. Lopez-Mendoza

Dear Chief,
With your concurrence in the judgment and the
circulation of Thurgood's dissent, this case 1is now

ready to be announced whenever Leon is ready. There
are citations to Leon in this case.

Sincerely,

el

The Chief Justice

Copies to the Conference
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Supreme Qourt of the Hnited States
Washington, B. . 20543

CHAMBERS OF

JUSTICE SANDRA DAY O'CONNOR

June 25, 1984

MEMORANDUM TO THE CONFERENCE:

Re: Case Held for INS v. lLopez-Mendoza, No. 83-49]1

No. 83-963, Bd. of License Commissioners v. Pastore

Respondents' "Attic Lounge" was searched pursuant
to a warrant and found to contain stolen property.

Petitioner held a hearing at which respondents
failed to show cause why their liquor license should not be
suspended for permitting state law to be violated on its
premises. Petitioner voted to revoke the license.
Respondents appealed to the State Liquor Control
Admininstrator. In a criminal proceeding a state judge then
ruled that the search violated the Fourth Amendment. The
Administrator held a de novo hearing and concluded there
remained no justification for revoking the license.

The R.I. Supreme Court ultimately affirmed the
Administrator's decision on Fourth Amendment grounds.
"[Tlhe Supreme Court has not yet decided whether the
exclusionary rule will be construed to apply to
administrative hearings.... [W]le feel that there is
sufficient basis upon which to conclude that the
exclusionary rule is applicable to a liquor license
revocation hearing.” The R.I. Court did mention, as a

/ source of support, the CA9's decision in Lopez-Mendoza, but

the discussion was brief and not central to the decision.
The Court did state that Lopez-Mendoza "has a more
compelling fact pattern than the case at bar to apply the
exclusionary rule ...." The primary authority relied on by
the R.I. Court was, however, One Plymouth Sedan v.
Commonwealth of Pennsylvania, 380 U.S. 693 (1965), with
additional reference to United States v. Calandra, 414 U.S.
338 (1974), and United States v. Janis, 428 U.S. 433 (1976).
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Bupreme Qourt of the Hnited Stutes
WMashington, B, . 20543

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

June 25, 1984

MEMORANDUM TO THE CONFERENCE:
Re: Case Held for INS v. Lopez-Mendoza, No. 83-49]1

No. 83-1535, INS v. Olivas-Monorrez

Respondent was arrested while travelling in a car,
as a result of an INS border sweep operation. After his
arrest he admitted that he had entered the U.S. illegally.
At respondent's deportation hearing the immigration judge
found that respondent had not established that his arrest
was illegal and that, in any event, the exclusionary rule
does not apply to civil deportation proceedings.
Respondent's confession was admitted into evidence. 1In lieu
of deportation, the immigration judge allowed respondent to

depart voluntarily.

The BIA dismissed respondent's appeal. Even
assuming that the arrest was unlawful, the exclusionary rule
is not applicable in deportation proceedings. The
circumstances surrounding the arrest were not so egregious
as to warrant exclusion on the ground that use of the
confession would be fundamentally unfair.
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The Ninth Circuit reversed, squarely on the
authority of its holding in Lopez-Mendoza v. INS, and
remanded to the BIA for consideration of respondent's claim
that he had been unlawfully arrested.

I recommend the case be "GVR'A" in light of Lopez- 2%
Mendoza. / g

IS

Sincerely,

Sandra D. Of_Connor




S T T e o BN AV “uASE M i et O S

re (4

s o SR WA v 3 s T UK A ISR i < g i AT D o o W e S YR

To: The Chief Justice

.

Justice Brennan

- Justice White
RECEIVED Justice Marshall
Justice Blackm
SUPRELE COURT. U Justice Powell
JUSTIC HEEALL Justice Rehnquist
L o Justice Stevens
B4 JN28 A9:38 From: Justice O’Connd
Circulated:
Recirculated: 2
7th DRAFT
SUPREME COURT OF THE UNITED STATES
No. 83-491

IMMIGRATION AND NATURALIZATION SERVICE,
PETITIONER v. ADAN LOPEZ-MENDOZA ET AL.
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[July —, 1984]

JUSTICE O’CONNOR delivered the opinion of the Court.

This litigation requires us to decide whether an admission
of unlawful presence in this country made subsequent to an
allegedly unlawful arrest must be excluded as evidence in a
civil deportation hearing. We hold that the exclusionary
rule need not be applied in such a proceeding.

I

Respondents Adan Lopez-Mendoza and Elias Sandoval-
Sanchez, both citizens of Mexico, were summoned to separate
deportation proceedings in California and Washington, and
both were ordered deported. They challenged the regular-
ity of those proceedings on grounds related to the lawfulness
of their respective arrests by officials of the Immigration and
Naturalization Service (INS). On administrative appeal the
Board of Immigration Appeals (BIA), an agency of the De-
partment of Justice, affirmed the deportation orders.

The Court of Appeals for the Ninth Circuit, sitting en
bane, reversed Sandoval’s deportation order and vacated and
remanded Lopez-Mendoza’s deportation order. 705 F. 2d
1059 (1983). It ruled that Sandoval’s admission of his illegal
presence in this country was the fruit of an unlawful arrest,
and that the exclusionary rule applied in a deportation pro-
ceeding. Lopez-Mendoza’s deportation order was vacated
and his case remanded to the BIA to determine whether the
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PETITIONER ». ADAN LOPEZ-MENDOZA ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[July —, 1984]

JUSTICE O’CONNOR delivered the opinion of the Court.?

This litigation requires us to decide whether an admission
of unlawful presence in this country made subsequent to an
allegedly unlawful arrest must be excluded as evidence in a
civil deportation hearing. We hold that the exclusionary
rule need not be applied in such a proceeding.

I

Respondents Adan Lopez—Mendoza and Elias Sandoval-
Sanchez, both citizens of Mexico, were summoned to separate
deportation proceedings in California and Washington, and
both were ordered deported. They challenged the regular-
ity of those proceedings on grounds related to the lawfulness
of their respective arrests by officials of the Immigration and
Naturalization Service (INS). On administrative appeal the
Board of Immigration Appeals (BIA), an agency of the De-
partment of Justice, affirmed the deportation orders.

The Court of Appeals for the Ninth Circuit, sitting en
bane, reversed Sandoval’s deportation order and vacated and
remanded Lopez-Mendoza’s deportation order. 705 F. 2d
1059 (1983). It ruled that Sandoval’s admission of his illegal
presence in this country was the fruit of an unlawful arrest,
and that the exclusionary rule applied in a deportation pro-

+THE CHIEF JUSTICE joins all but Part V of this opinion. ‘
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