


' Supreme Qoust of the Frited States
Washington, B. €. 20543

THE CHIEF JUSTICE

CHAMBERS OF
March 29, 1984

Re: 82-1771 -~ United States v. Leon

Dear Byron:
This will confirm my earlier "join."

Regatds,

Justice White

Copies to the Conference
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CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

Supreme Gonrt of fre Yinited States
HMushtngton, B. €. 20543

January 23, 1984

84 JAN23 M1:2

No. 82-1771

United States v. Leon

Dear Thurgood and John,

Thurgood and I would remand and, as
my notes indicate John, that you'd
reverse outright on the ground of no
violation., 1I'll undertake the dissent
for Thurgood and myself on the good
faith issue.

Sincerely,

Justice Marshall

Justice Stevens
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qu::m Qourt of te Hnited States
WWashington, B. §. 20543

CHAMBERS OF
JUSTICE Ww. J. BRENNAN, JR.

February 24, 1984

No. 82-1771

United States v. Leon, et al.

No. 82-963
Massachusetts v. Sheppard

Dear Byron,

In due course I will circulate a
dissent in the above cases.

Sincerely,

-

Justice White

Copies to the Conference

SSHIONOD A0 XAVAAYT “NOISTATIQ 1318DSONVH FHL 40 SNOTIDHTION AHI WOHA AADNGOYITH

e



To: The Chilsf Justioce
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice 0'Connor

From: Justice Brennan
UNITED STATES v. LEON
Circulated:

No. 82-1771
Reoiroulated:

MASSACHUSETTS v. SHEPPARD

No. 82-963

JUSTICE BRENNAN, dissenting.

Ten years ago in United States v. Calandra, 414 U.S. 338

(1974) , I expressed the fear that the Court's decision "may
signal that a majority of my colleagues have positioned
themselves to reopen the door [to evidence secured by official
lawlessness] still further and abandon altogether the
exclusionary rule in search—-and-seizure cases." 1Id., at 365
(BRENNAN, J., dissenting). Since then, in case after case, I
have witnessed the Court's gradual but determined strangulation
of the rule.l It now appears that the Court's victory over the

Fourth Amendment is complete. That today's decision represents

the piece de resistance of the Court's past efforts cannot be

lSee, e.g., United States v. Peltier, 422 U.S. 531, 544 (1975)
(BRENNAN, J., dissenting); United States v. Janis, 428 U.S. 433,
460 (1976) (BRENNAN, J., dissenting); Stone v. Powell, 428 U.S.
465, 502 (BRENXAN, J., Aissentinz); Michigan v. DeFillippo, 443
U.S. 31, 41 (1¢7:-:. (BRENNAN, J., dissenting); United States v.
Havens, 446 U.S. £20, 623 (1980: (3RENNAN, J., dissenting).
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sk W Circulated: _FER 2 3 1984
Tt 7 Becireulated: -
f/ | 1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 82-1771

To: The Chief Justice
Justice Brennan
—==Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist

STYLIST'C CliANGES THROUGHOUT. Justice Stevens
Stk PAGES: 5 '8 9 Justice O’Connor
79, 4 _

From: Justice White

UNITED STATES, PETITIONER v. ALBERTO
ANTONIO LEON ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF )
APPEALS FOR THE NINTH CIRCUIT i

[February —, 1984}

JUSTICE WHITE delivered the opinion of the Court.

This case presents the question whether the Fourth
Amendment exclusionary rule should be modified so as not to
bar the use in the prosecution’s case-in-chief of evidence ob-
tained by officers acting in reasonable reliance on a search
warrant issued by a detached and neutral magistrate but ulti-
mately found to be unsupported by probable cause. To re-
solve this question, we must consider once again the tension
_between the sometimes competing goals of, on the one hand, =
‘deterring official misconduct and removing inducements to
unreasonable invasions of privacy and, on the other, estab-
lishing procedures under which criminal defendants are “ac-
quitted or convicted on the basis of all the evidence which ex-
poses the truth.” Alderman v. United States, 394 U. S.

165, 175 (1969). I

In August 1981, a confidential informant of unproven reli-
ability informed an officer of the Burbank Police Department
that two persons known to him as “Armando” and “Patsy”
were selling large quantities of cocaine and methaqualone
from their residence at 620 Price Drive in Burbank, Cal.
The informant also indicated that he had witnessed a sale of
methaqualone by “Patsy” at the residence approximately five S
months earlier and had observed at that time a shoebox con-
taining a large amount of cash that belonged to “Patsy.” He
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Supreme Qomef of the Pnited States
Washington, B. €. 20543 //

i

CHAMBERS OF
JUSTICE BYRON R.WHITE

February 28, 1984

Re: 82-1771 - United States v. Leon

Dear Lewis,
I do appreciate your suggestions. I

shall add a cite to Bustamente and have

eliminated the 3d sentence of footnote 18.
However, I would prefer not to put the 2d
paragraph of that footnote in the text and
would like to retain the sentence on page 22
that you discuss. I hope this does not upset
you too much, since I would like to retain
your vote.

Sincerely,

vV s

Justice Powell

cpm



Stylistic and
pp. 14,
18, 22, & 26 ~  Circulated:

Recirculated: __FEB 2 8 1984

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 82-1771

UNITED STATES, PETITIONER v. ALBERTO
ANTONIO LEON ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[February ——, 1984]

JUSTICE WHITE delivered the opinion of the Court.

This case presents the question whether the Fourth
Amendment exclusionary rule should be modified so as not to
bar the use in the prosecution’s case-in-chief of evidence ob-
tained by officers acting in reasonable reliance on a search
warrant issued by a detached and neutral magistrate but ulti-
mately found to be unsupported by probable cause. To re-
solve this question, we must consider once again the tension
between the sometimes competing goals of, on the one hand,
deterring official misconduct and removing inducements to
unreasonable invasions of privacy and, on the other, estab-
lishing procedures under which criminal defendants are “ac-
quitted or convicted on the basis of all the evidence which ex-
poses the truth.” Alderman v. United States, 394 U. S.
165, 175 (1969). I

In August 1981, a confidential informant of unproven reli-
ability informed an officer of the Burbank Police Department
that two persons known to him as “Armando” and “Patsy”
were selling large quantities of cocaine and methaqualone
from their residence at 620 Price Drive in Burbank, Cal.
The informant also indicated that he had witnessed a sale of
methaqualone by “Patsy” at the residence approximately five
months earlier and had observed at that time a shoebox con-
taining a large amount of cash that belonged to “Patsy.” He

To: The Chief Justice
l/‘Jf'ustice Brennan
ustice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist

Justice Stevens
Justice O’Connor

From: Justice White
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=ler rnetmer usnceeﬂ,;"f
" Justice Brennan ©
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor
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From: J ustice White
Stylistic changes and '
- PpPp. 6, 9, 19 & 24 —  Circulated:

IVED_
SL_‘,PF«TEEE E‘ S Recirculated: MAR 14 1584
*0 4 v aJ0 AR 3rd DRAFT
G :
SUPREME COURT OF THE UNITED STATES
No. 82-1771

UNITED STATES, PETITIONER ». ALBERTO
ANTONIO LEON ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

{March ——, 1984]

JUSTICE WHITE delivered the opinion of the Court.

This case presents the question whether the Fourth
Amendment exclusionary rule should be modified so as not to
bar the use in the prosecution’s case-in-chief of evidence ob-
tained by officers acting in reasonable reliance on a search
warrant issued by a detached and neutral magistrate but ulti-
mately found to be unsupported by probable cause. To re-
solve this question, we must consider once again the tension
between the sometimes competing goals of, on the one hand,
deterring official misconduct and removing inducements to
unreasonable invasions of privacy and, on the other, estab-
lishing procedures under which criminal defendants are “ac-
quitted or convicted on the basis of all the evidence which ex-
poses the truth.” Alderman v. United States, 394 U. S.
165, 175 (1969). I

In August 1981, a confidential informant of unproven reli-
ability informed an officer of the Burbank Police Department
that two persons known to him as “Armando” and “Patsy”
were selling large quantities of cocaine and methaqualone
from their residence at 620 Price Drive in Burbank, Cal.
The informant also indicated that he had witnessed a sale of
methaqualone by “Patsy” at the residence approximately five
months earlier and had observed at that time a shoebox con-
taining a large amount of cash that belonged to “Patsy.” He
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To: The Chief Justice
V:)Igatice Brennan
ustice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist

Justice Stevens
Justice O’Connor

From: Justice White

Circulated:
Recireulated: _MAR 2 1 1384

NAURIN AN C"”?':TC THTOUGHOUT-
S PAGES: N~
4th DRAFT

SUPREME COURT OF THE UNITED STATES

No. 82-1771

UNITED STATES, PETITIONER v. ALBERTO
ANTONIO LEON ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[March ——, 1984]

JUSTICE WHITE delivered the opinion of the Court.

This case presents the question whether the Fourth
Amendment exclusionary rule should be modified so as not to
bar the use in the prosecution’s case-in-chief of evidence ob-
tained by officers acting in reasonable reliance on a search
warrant issued by a detached and neutral magistrate but ulti-
mately found to be unsupported by probable cause. To re-
solve this question, we must consider once again the tension
between the sometimes competing goals of, on the one hand,
deterring official misconduct and removing inducements to
unreasonable invasions of privacy and, on the other, estab-
lishing procedures under which criminal defendants are “ac-
quitted or convicted on the basis of all the evidence which ex-
poses the truth.” Alderman v. United States, 394 U. S.

165, 175 (1969). I

In August 1981, a confidential informant of unproven reli-
ability informed an officer of the Burbank Police Department
that two persons known to him as “Armando” and “Patsy”
were selling large quantities of cocaine and methaqualone
from their residence at 620 Price Drive in Burbank, Cal. e -
The informant also indicated that he had witnessed a sale of
methaqualone by “Patsy” at the residence approximately five
months earlier and had observed at that time a shoebox con-
taining a large amount of cash that belonged to “Patsy.” He
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To: The Chief Justice
C. . Justice Brennan
. ‘ Justice Marshall
Justice Blackmun

SUPREFE COURT, US. ‘ Justice Powell
JUSTICE Mamerint Justice Rehnquist

Justice Stevens
Justice O’Connor

4 SN 26 PI2:43
B4 N2 From: Justice White

STYLIST'C CHIGES THROUGHOUT. Cireulated
Recirculated: il _
A o 5th DRAFT
SUPREME COURT OF THE UNITED STATES
No. 82-1771

UNITED STATES, PETITIONER v. ALBERTO
ANTONIO LEON ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[July ——, 1984]

JUSTICE WHITE delivered the opinion of the Court.

This case presents the question whether the Fourth
Amendment exclusionary rule should be modified so as not to
bar the use in the prosecution’s case-in-chief of evidence ob-
tained by officers acting in reasonable reliance on a search
warrant issued by a detached and neutral magistrate but ulti-
mately found to be unsupported by probable cause. To re-
solve this question, we must consider once again the tension
between the sometimes competing goals of, on the one hand,
deterring official misconduct and removing inducements to
unreasonable invasions of privacy and, on the other, estab-
lishing procedures under which criminal defendants are “ac-
quitted or convicted on the basis of all the evidence which ex-
poses the truth.” Alderman v. United States, 394 U. S.

165, 175 (1969). I

In August 1981, a confidential informant of unproven reli-
ability informed an officer of the Burbank Police Department
that two persons known to him as “Armando” and “Patsy”
were selling large quantities of cocaine and methaqualone
from their residence at 620 Price Drive in Burbank, Cal.
The informant also indicated that he had witnessed a sale of
methaqualone by “Patsy” at the residence approximately five
months earlier and had observed at that time a shoebox con-
taining a large amount of cash that belonged to “Patsy.” He
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Supreme Gonrt of e Mnited States
Waslington, B. §. 20543

CHAMBERS OF

JUSTICE BYRON R. WHITE June 29, 1984

MEMORANDUM TO THE CONFERENCE

Re: Case held for United States v. Leon, No. 82-1771

Mahoney v. United States, No. 83-5614

A federal grand jury returned an indictment charging twelve
defendants with RICO violations. One of the defendants was
identified as "John Doe, a/k/a, 'Dennis' (last name unknown)."
State and federal law enforcement authorities later 1learned the
race, height, and hair color of Dennis, but the arrest warrant
issued by a federal magistrate described its subject only as
"John Doe a/k/a Dennis.” One of petr's co-defendants
subsequently identified petr as "Dennis," and Houston Police
officers arrested him at his home pursuant to the warrant. Petr
subsequently confessed to drug dealing and murder.

, The DC supressed the confession, ruling that the arrest was
invalid because the warrant did not describe petr with
particularity, that the arrest could not be sustained as a valid

warrantless arrest because the warrantless entry to make the

arrest violated Texas law and the Fourth Amendment, and that
petr's confession was the fruit of the illegal arrest. The DC
found that the officers "executed the arrest warrant in the
belief that it was valid,"™ but it refused to apply a good-faith
exception to the exclusionary rule because this Court had not yet
recognized such an exception and because, "under Texas law, an
arresting officer's good faith does not suffice to purge an

unlawful arrest of its illegality insofar as the exclusion of
evidence is concerned.”

On appeal, the government contended, inter alia, that the
good-faith exception adopted in United States v. Williams, 622
F.2d 830 (en banc), cert. denied, 449 U.S. 1127 (198l), was
applicable. CA5 assumed without deciding that the legality of a
state officer's conduct may be measured by state law, but this
assumption did not lead to the conclusion that state law should
govern a federal court's decision whether to admit illegally
obtained evidence. CA5 held that federal law controlled on the
qguestion of the application of the exclusionary rule whether or
not the legzlity of the underlying arrest turns on state law. It

then appl’=d the good-faith exception it had announced in
Wi'lliams f(a two-pronged test with a subjective and an objective
coiponent), znd concluded that applying the exclusionary rule in

this case wculd not promote deterrence of illegal police conduct
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Suyreme Qo of the ¥inited States
Waslington, B. §. 20543

CHAMBERS OF

JUSTICE BYRON R WHITE
July 3, 1984

MEMORANDUM TO THE CONFERENCE

Re: 82-1771 - United States v. Leon
82-963 - Massachusetts v. Sheppard

I am content to 1leave the circulating

drafts in these cases as they are; and if

Bill is, I am ready to have them come down on

Thursday.
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Snupreme Qonet of the Hnited Stutes
Waslington, B. . 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

February 24, 1984

Re: No. 82-1771-United States v. Alberto Antonio
Leon, et al.

Dear Byron:
I await the dissent.

Sincerely,

Justice White

cc: The Conference
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Supreme Qourt of the United Shutes
MWashington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 13, 1984

REU?U . X
SUPREME & e 2 s
JUS.ﬁ“:Vl Cokin

‘84 MAR13 P22

Re: No. 82-1771, United States v. Leon

Dear Byron:

For now, I think I shall await the other writings
that will be forthcomlng. I may even write a word or
two myself.

Sincerely,

o

Justice White

cc: The Conference
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From; Justice Blackmun
Circulated: __MAR 1 & 1094

Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 82-1771

UNITED STATES, PETITIONER v. ALBERTO
ANTONIO LEON ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[March ——, 1984]

JUSTICE BLACKMUN, concurring.

The Court today holds that evidence obtained in violation
of the Fourth Amendment by officers acting in objectively
reasonable reliance on a search warrant issued by a neutral
and detached magistrate need not be excluded, as a matter of
federal law, from the case-in-chief of federal and state crimi-
nal prosecutions. In so doing, the Court writes another
chapter in the volume of Fourth Amendment law opened by
Weeks v. United States, 232 U. S. 383 (1914). I join the
Court’s opinion in this case and the one in Massachusetts v.
Sheppard, post, because I believe that the rule announced to-
day advances the legitimate interests of the criminal justice
system without sacrificing the individual rights protected by
the Fourth Amendment. I write separately, however, to
underscore what I regard as the unavoidably provisional na-
ture of today’s decisions.

As the Court’s opinion in this case makes clear, the Court
has narrowed the scope of the exclusionary rule because of an
empirical judgment that the rule has little appreciable effect
in cases where officers act in objectively reasonable reliance
on search warrants. See ante, at 18-22. Because I share
the view that the exclusionary rule is not a constitutionally
compelled corrollary of the Fourth Amendment itself, see e

ante, at 6, I see no way to avoid making an empirical judg-
ment of this sort, and I am satisfied that the Court has made
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Supreme Gonrt of the Hnited Stutes
Washingtor, B. . 20543

CHAMBERS OF
JUSTICE. HARRY A. BLACKMUN

Re: No. 82-1771, United States v. Leon

Dear Byron:

Please join me.

Sincerely,

M‘"\

Justice White

cc: The Conference

March 15, 1984
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¥February 25, 1984

82-1771 United States v. LaoOn

Dear Bvron:

In a separate note, T have ijoined vour opinion. I
write to sav, first, that it is excellent and will be a
landmark decision.

I like vour standard of "obiectively reasonable"”
(or "objective reasonableness”), as it avoids the problem
vou and T sought to rectify in my opinion in Harlow,

This is an area in which I have had more than a
little interest since I read Dallin Oaks' Chicago Law Review
article (that vou cite) mv first Term here. You may recall
that I addressed the utility of the exclusionary rule in ny
concurring ovinion in Bustamonte. See particularly 417 1.S.
283, at pp. 261-271. Perhaps you would be willing to add a
citation to Bustamonte at some aporopriate nlace.

I do have a couple of relatively minor sugges-
tions. In note 18, p. 18, I would omit the third sentence
beginning: "To the extent . . ." This sentence may stimu-
late suspicion that we are shifting responsibility. The
second paragraph in n. 18 is important. Did you consider
including it in the text rather than subordinating it to a
footnote? On p. 22, I would omit the second sentence in the
first paragraph. TIf I understand it correctly, what is says
is obvious.

In sum, I think vour opinion in Leon is particu-
larly constructive. I believe that John -~ and possibly oth-
ers who dissent from Leon ~ will aqree with us in Sheppard -
in which probable cause existed and a judge used the wronqg
form!

Sincerely,

Justice White

1fp/ss



CHAMBERS OF .
JUSTICE LEWIS F POWELL,.JR.

Dear Byron:

Supreme aj&m of the Binited States
© Washington, B. €. 20843

February 25, 1984

82-1771 United States v. Leon

Please join me.

Justice Powell

Sincerely,

L terin

The Conference
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- Supreme Qaurt of e Hnited States
Washingtan, B. C. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

February 28, 1984

Re: No. 82-1771 United States v. Leon

Dear Byron:

Please join me.
Sincerely,

Y

Justice White

cc: The Conference
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Snpreme Q}mzri of the Hinited States
Waslington, B. §. 20543

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

March 15, 1984

No. 82-~1771 United States v. Leon

Dear Byron,

Please join me.

Sincerely,

Justice White

Copies to the Conference

SSTUINOD JO KAVASIT “NOISIATQ 13190SNNVR THL 40 SNOTIOHTION AHI HOMA (mncrs 1o

R



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21

