


Supreme Qonrt of the Hnited Stutes

Washington, B. €. 205%3

CHAMBERS OF
THE CHIEF JUSTICE

Re: 82-1448 United States v.

Dear Bill:

I join.

December 10, 1983

Stauffer Chemical Co.

Regards,

Justice Rehnquist

Copies to the Conference
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Supreme Qonrt of fhye Hnited Stutes
Baslington, B. §. 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

December 7, 1983

No. 82-1448

United States v. Stauffer
Chemical Co.

Dear Bill,
I agree.

Sincerely,

Justice Rehnquist

Copies to the Conference
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Supreme Qonrt of the Hnited States
Buslington, B. €. 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

December 9, 1983

Re: 82-1448 - United States v.
Stauffer Chemical Co.

Dear Bill,
I shall write separately in this case.

Sincerely,

w

Justice Rehnquist
Copies to the Conference
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To: The Chief Justice
Justice Brennan
Justice Marshall
Justice Blackmun .
‘ Justice Powell
e Justice Rehnquist
L{"(L:_C;«! Yo Justice Stevens

e

SUPRE ™

JUST

,,,,,,

IR RN Justice O’Connor

From: Justice White

'83 0EC 21 A1 :24

Circulated:
Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 82-1448

UNITED STATES, PETITIONER v. STAUFFER
CHEMICAL COMPANY

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

[January ——, 1984]

JUSTICE WHITE, concurring in the result.

I agree with the majority that within the Tenth Circuit
Stauffer is insulated from further litigation with the EPA on
the private contractor issue. Though it is a harder ques-
tion, I also agree that the court below correctly found that
the EPA was barred from litigating this issue with Stauffer
in the Sixth Circuit, which had not adopted a position on the
merits. I write separately because I do not believe that es-
toppel should be applied any further than that.

I

Relying on Montana v. United States, 440 U. S. 147 1979),
the majority states that the limits to collateral estoppel on
unmixed questions of law, whatever they may be, they are
not exceeded here where the government has attempted “to
litigate twice with the same party an issue arising in both
cases from virtually identical facts.” Ante, at 7. Two cases
need not arise from the very same facts or transaction to con-
stitute the same “demand.” Id., n. 5. “Any factual differ-
ences between the two cases, such as the difference in the lo-
cation of the plants and the difference in the private
contracting firms involved, are of no legal significance what-
ever in resolving the issue presented in both cases.” Ante,
at 7. Thus, this case falls squarely within Montana.
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To: The Chief Justice
Justice Brennan
AJustice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist

RECTIVET Justice Stevens
SUPRFIT #=. 7 i g Justice O’Connor
Just o ’ . .
From: Justice White
‘83 DFC 22 A0:28 . Circulated:
. T TS THRSUGHOUT, —ma 1
SUE PAGEG: Recirculated:

2nd DRAFT

SUPREME COURT OF THE UNITED STATES
No. 82-1448

UNITED STATES, PETITIONER v. STAUFFER
CHEMICAL COMPANY

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

{January ——, 1984])

JUSTICE WHITE, concurring in the result.

I agree with the majority that within the Tenth Circuit
Stauffer is insulated from further litigation with the EPA on
the private contractor issue. Though it is a harder ques-
tion, I also agree that the court below correctly found that
the EPA was barred from litigating this issue with Stauffer
in the Sixth Circuit, which had not adopted a position on the
merits. I write separately because I do not believe that es-
toppel should be applied any further than that.

I

Relying on Montana v. United States, 440 U. S. 47 (1979),
the majority states that the limits to collateral estoppel on
unmixed questions of law, whatever they may be, are not ex-
ceeded here where the government has attempted “to litigate
twice with the same party an issue arising in both cases from
virtually identical facts.” Ante, at 7. Two cases need not
arise from the very same facts or transaction to constitute
the same “demand.” Id.,n.5. “Any factual differences be-
tween the two cases, such as the difference in the location of
the plants and the difference in the private contracting firms
involved, are of no legal significance whatever in resolving
the issue presented in both cases.” Ante, at 7. Thus, this
case falls squarely within Montana.
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To: The Chief Justice
ustice Brennan
Justice Marshall

Justiee Blackmun

Justice Powell

Justice Rehnquist
Justice Stevens

- Justice O’Connor

From: Justice White

R Rt I Circulated:
e Frvin df/g \ -« Recirculated: <28 2 1584
3rd DRAFT
SUPREME COURT OF THE UNITED STATES
| No. 82-1448

UNITED STATES, PETITIONER v. STAUFFER
CHEMICAL COMPANY

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

[January ——, 1984]

JUSTICE WHITE, concurring: in the result.

I agree with the majority that within the Tenth Circuit
Stauffer is insulated from further litigation with the EPA on
the private contractor issue. Though it is a harder ques-
tion, I also agree that the court below correctly found that
the EPA was barred from litigating this issue with Stauffer
in the Sixth Circuit, which had not adopted a position on the
merits. I write separately because I do not believe that es-
toppel should be applied any further than that.

I

Relying on Montana v. United States, 440 U. S. 147
(1979), the majority states that the limits to collateral estop-
pel on unmixed questions of law, whatever they may be, are
not exceeded here where the government has attempted “to
litigate twice with the same party an issue arising in both
cases from virtually identical facts.” Ante, at 7. Two cases
need not arise from the very same facts or transaction to con-
stitute the same “demand.” Id., at n. 5. “Any factual dif-
ferences between the two cases, such as the difference in the
location of the plants and the difference in the private con-
tracting firms involved, are of no legal significance whatever
in resolving the issue presented in both cases.” Ante, at 7.
Thus, this case falls squarely within Montana.
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Supreme Qonrt of the Hnited Stutes
Washington, B. §. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

December 8, 1983

Re: No. 82-1448-U.S. v. Stauffer Chemical Co.

Dear Bill:

Please join me.

Sincerely,

Justice Rehnquist-

cc: The Conference
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Supreme Qourt of the Vnited Stutes
Washington, B. (. 20543

CHAMBERS OF .
JUSTICE HARB.LA. BLACKMUN L Deceﬁlber 9 , 1983

Re: No. 82-1448 - United States v. Stauffer Chemical Co.

Dear Bill:
Please join me in your second draft circulated December 8.

Sincerely,

WA

Justice Rehnquist

cc: The Conference
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Supreme Qourt of the Hnited Stutes
MWashington, B. €. 20843

CHAMBERS OF RECTHED
JUSTICE LEWIS F POWELL, JR. . SUPREME

GUSTIED - va i

‘83 DEC -8 A9:54
December 8, 1983

82-1448 United States v. Stauffer Chemical Company

Dear Bill:
Please join me.

Sincerely,

Justice Rehnquist
lfp/ss

cc: The Conference
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Stevens
Justice O’Connor

From: Justice Rehnquist

s . BEC 35
Circulated:

Recirculated:

1st DRAFT
SUP\REME COURT OF THE UNITED STATES j

No. 82-1448 l W F

UNITED STATES, PETITIONER v. STAUFFER
CHEMICAL COMPANY

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

[December —, 1983]

JUSTICE REBNQUIST delivered the opinion of the Court.

In March of 1980, when the Environmental Protection
Agency (EPA) tried to inspect one of respondent Stauffer
Chemical Company’s Tennessee plants using private contrac-

. tors in addition to full-time EPA employees, Stauffer refused
to allow the private contractors to enter the plant. Stauffer
argues that private contractors are not “authorized repre-
sentatives” as that term is used in section 114(a)(2) of the
Clean Air Act, 41 U. S. C. (Supp. V) §7414(a)(2). Stauffer
also argues that the government should be estopped from
relitigating the question of whether private contractors are
“authorized representatives” under the statute because it has
already litigated that question against Stauffer and lost in
connection with an attempted inspection of one of Stauffer’s
plants in Wyoming. The Court of Appeals agreed with
Stauffer on the merits and also on the collateral estoppel
issue. Without reaching the merits, we affirm the Court of
Appeals’ holding that the government is estopped from
relitigating the statutory issue against Stauffer.

On March 27, 1980, officials from EPA and the state of
Tennessee, accompanied by employees of a private firm
under contract to EPA, attempted to inspect Stauffer’s ele-
mental phosphorus production plant in Mt. Pleasant, Tennes-
see. Stauffer refused entry to the private contractors unless
they would sign an agreement not to disclose trade secrets.

SSTIONOD J0 XYVHEIT ‘NOISIATE LATAISANVH AHL 40 SNOLLDITTI0D AHLI HOYd qAdNA0IdTd



To: The Chief Justice
— Justice Brennan
B Justice White
< Justice Marshall
’ Justice Blackmun
Justice Powell
- Justice Stevens
= , Justice O’Connor

d Q\ From: Justice Rehnquist

Circulated:

T

Recirculated: __0EC 8 ° -

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 82-1448

UNITED STATES, PETITIONER ». STAUFFER
CHEMICAL COMPANY

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

[December ——, 1983]

JUSTICE REENQUIST delivered the opinion of the Court.

In March of 1980, when the Environmental Protection
Agency (EPA) tried to inspect one of respondent Stauffer
Chemical Company’s Tennessee plants using private contrac-
tors in addition to full-time EPA employees, Stauffer refused
to allow the private contractors to enter the plant. Stauffer
argues that private contractors are not “authorized repre-
sentatives” as that term is used in § 114(a)(2) of the Clean Air
Act,41 U. S. C. (Supp. V) § 7414(a)(2). Stauffer also argues
that the government should be estopped from relitigating the
question of whether private contractors are “authorized rep-
resentatives” under the statute because it has already liti-
gated that question against Stauffer and lost in connection
with an attempted inspection of one of Stauffer’s plants in
Wyoming. The Court of Appeals agreed with Stauffer on

- the merits and also on the collateral estoppel issue. Without
reaching the merits, we affirm the Court of Appeals’ holding
that the government is estopped from relitigating the statu-
tory issue against Stauffer. _

On March 27, 1980, officials from EPA and the state of
Tennessee, accompanied by employees of a private firm
under contract to EPA, attempted to inspect Stauffer’s ele-
mental phosphorus production plant in Mt. Pleasant, Tenn.
Stauffer refused entry to the private contractors unless they
would sign an agreement not to disclose trade secrets.

o

SSTIONOD A0 XAVIIIT ‘NOISTATA LATAISANVH AL J0 SNOILOATIOD THI KWOId aIdnaoddad




To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun

%* ‘ o ' ‘ Justice Powell
TR RECTIV™N Justice Stevens

| SUPAFIE T g Justice 0’Connor ,
P o e o From: Justice Rehnquist
‘83 08 22 MO 54 Civeulated:
Recireulated: "
3rd DRAFT
SUPREME COURT OF THE UNITED STATES
~ No. 82-1448

UNITED STATES, PETITIONER v. STAUFFER
CHEMICAL COMPANY

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

{January ——, 1984]

JUSTICE REHNQUIST delivered the opinion of the Court.

In March of 1980, when the Environmental Protection
Agency (EPA) tried to inspect one of respondent Stauffer
Chemical Company’s Tennessee plants using private contrac-
tors in addition to full-time EPA employees, Stauffer refused
to allow the private contractors to enter the plant. Stauffer
argues that private contractors are not “authorized repre-
sentatives” as that term is used in § 114(a)(2) of the Clean Air
Act, 42 U. S. C. (Supp. V) § 7414(a)(2). Stauffer also argues
that the government should be estopped from relitigating the
question of whether private contractors are “authorized rep-
resentatives” under the statute because it has already liti-
gated that question against Stauffer and lost in connection
with an attempted inspection of one of Stauffer’s plants in
Wyoming. The Court of Appeals agreed with Stauffer on
; g the merits and also on the collateral estoppel issue. Without
| reaching the merits, we affirm the Court of Appeals’ holding
that the government is estopped from relitigating the statu-
tory issue against Stauffer.

On March 27, 1980, officials from EPA and the state of
Tennessee, accompanied by employees of a private firm
under contract to EPA, attempted to inspect Stauffer’s ele-
mental phosphorus production plant in Mt. Pleasant, Tenn.
Stauffer refused entry to the private contractors unless they
would sign an agreement not to disclose trade secrets.
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Supreme Qonrt of the Hnited States
Warhmgton, B. €. 20543

CHAMBERS OF
. JUSTICE JOHN PAUL STEVENS

83 DEC-7 A9:58
December 7, 1983

Re: 82-1448 - United States v. Stauffer
Chemical Co.

Dear Bill:
Please join me.

Respectfully,

A

Justice Rehnquist

Copies to the Conference
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Supreme Qonrt of the Bnited Stutes
Waslington, B. . 20543

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

December 6, 1983 83 DEC-7 A9 58

No. 82-1448 U. S. v. Stauffer Chemical Co.

Dear Bill,

Please join me.

Sincerely,

i P

Justice Rehnquist

Copies to the Conference
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