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Re: No. 81-2101	 Pennhurst State School, Et al. v.
Halderman 

Dear Lewis:

I join. As I told you, I may have some "thoughts" deloendin,
on what John has to say.

Justice Powell

Copies to the Conference
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JUSTICE WM. J. BRENNAN, JR.

October 17, 1983

No. 81-2101

Pennhurst State School 
& Hospital v. Halderman 

Dear John,

Whether your effort with the Chief
prevails or we have to dissent, you, of
course, will undertake the opinion for
us who are in the right.

Sincerely,

Justice Stevens

Justice Marshall

Justice Blackmun



Jittprents (gaud trf tip Atittt Aitatto
Wattfringtrrn,	 20P4g

CHAMBERS OF

JUSTICE Ws. J. BRENNAN, JR.

December 20, 1983

No. 81-2101

Pennhurst State School & Hospital 
v. Haldeman 

Dear John,

Please join me in your dissent in

the above.

Sincerely,

Justice Stevens

Copies to the Conference
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PENNHURST STATE SCHOOL & HOSPITAL v. HALDERMANastice0'Mnmor

No. 81-2101

JUSTICE BRENNAN, dissenting.

Fr•:im: Justice Brennan

Circulatecic

th 	

JAN 1 2 1984 

Reeirculate 

I fully agree with JUSTICE STEVENS' dissent. Nevertheless,

I write separately to explain that in view of my continued belief

that the Eleventh Amendment "bars federal court suits against

States only by citizens of other States," Yeomans v. Kentucky,

423 U.S. 983, 984 (1975) (BRENNAN, J., dissenting), I would hold

that petitioners are not entitled to invoke the protections of

that Amendment in this federal court suit by citizens of

Pennsylvania. See Employees v. Missouri Public Health & Welfare 

Dept., 411 U.S. 279, 298 (1973) (BRENNAN, J., dissenting). In my

view, Hans v. Louisiana, 134 U.S. 1 (1890), upon which the Court

today relies, ante, at 7, recognized that the Eleventh Amendment,

by its terms, erects a limited constitutional barrier prohibiting

suits against States by citizens of another State; the decision,

however, "accords to nonconsenting States only a

nonconstitutional immunity from suit by its own citizens."

Employees v. Missouri Public Health & Welfare Dept., supra, at

313 (BRENNAN, J., dissenting) (emphasis added). To the extent

that such nonconstitutional sovereign immunity may apply to

petitioners, I agree with JUSTICE STEVENS that since petitioners'

conduct was prohibited by state law, the protections of sovereign

immunity do not extend to them.
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1st DRAFT
A

SUPREME COURT OF THE UNITED STATES

No. 81-2101

PENNHURST STATE SCHOOL AND HOSPITAL, ET AL.,
PETITIONERS v. TERRI LEE HALDERMAN ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT

[January —, 1984]

JUSTICE BRENNAN, dissenting.
I fully agree with JUSTICE STEVENS' dissent. Neverthe-

less, I write separately to explain that in view of my contin-
ued belief that the Eleventh Amendment "bars federal court
suits against States only by citizens of other States," Yeo-
mans v. Kentucky, 423 U. S. 983, 984 (1975) (BRENNAN, J.,
dissenting), I would hold that petitioners are not entitled to
invoke the protections of that Amendment in this federal
court suit by citizens of Pennsylvania. See Employees v.
Missouri Public Health & Welfare Dept., 411 U. S. 279, 298
(1973) (BRENNAN, J., dissenting). In my view, Hans v.
Louisiana, 134 U. S. 1 (1890), upon which the Court today
relies, ante, at 7, recognized that the Eleventh Amendment,
by its terms, erects a limited constitutional barrier prohibit-
ing suits against States by citizens of another State; the deci-
sion, however, "accords to nonconsenting States only a non-
constitutional immunity from suit by its own citizens."
Employees v. Missouri Public Health & Welfare Dept.,
supra, at 313 (BRENNAN, J., dissenting) (emphasis added).
To the extent that such nonconstitutional sovereign immu-
nity may apply to petitioners, I agree with JUSTICE STEVENS
that since petitioners' conduct was prohibited by state law,
the protections of sovereign immunity do not extend to them.
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES

No. 81-2101

PENNHURST STATE SCHOOL AND HOSPITAL, ET AL.,
PETITIONERS v. TERRI LEE HALDERMAN ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT

[January —, 1984]

JUSTICE BRENNAN, dissenting.
I fully agree with JUSTICE STEVENS' dissent. Neverthe-

less, I write separately to explain that in view of my contin-
ued belief that the Eleventh Amendment "bars federal court
suits against States only by citizens of other States," Yeo-
mans v. Kentucky, 423 U. S. 983, 984 (1975) (BRENNAN, J.,
dissenting), I would hold that petitioners are not entitled to
invoke the protections of that Amendment in this federal
court suit by citizens of Pennsylvania. See Employees v.
Missouri Public Health & Welfare Dept., 411 U. S. 279, 298
(1973) (BRENNAN, J., dissenting); Edelman v. Jordan, 415
U. S. 651, 697 (1974) (BRENNAN, J., dissenting). In my
view, Hans v. Louisiana, 134 U. S. 1 (1890), upon which the
Court today relies, ante, at 7, recognized that the Eleventh
Amendment, by its terms, erects a limited constitutional bar-
rier prohibiting suits against States by citizens of another
State; the decision, however, "accords to nonconsenting
States only a nonconstitutional immunity from suit by its
own citizens." Employees v. Missouri Public Health & Wel-
fare Dept., supra, at 313 (BRENNAN, J., dissenting) (empha-
sis added). For scholarly discussions supporting this view,
see Gibbons, The Eleventh Amendment and State Sovereign
Immunity: A Reinterpretation, 83 Colum. L. Rev. 1889,
1893-1894 (1983); Field, The Eleventh Amendment and
Other Sovereign Immunity Doctrines: Part One, 126 U. Pa.
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CHAMBERS OF

JUSTICE BYRON R. WHITE	 November 11, 1983

Re: 81-2101 - Pennhurst State School
& Hospital v. Halderman

Dear Lewis,

Please join me.

Sincerely,

Justice Powell

Copies to the Conference
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December 20, 1983

Re: No. 81-2101-Pennhurst v. Halderman 

Dear John:

Please join me in your dissent.

Sincerely,

01.14A
T .M.

Justice Stevens

cc: The Conference
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JUSTICE HARRY A. BLACKMUN	
November 11, 1983

Re: No. 81-2101 - Pennhurst State School
and Hospital v. Halderman

Dear Lewis:

I shall await John's dissent in this case.

Sincerely,

Justice Powell

cc: The Conference
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Re: No. 81-2101 - Pennhurst State School and Hospital
v. Halderman

Dear John:

I now am the last vote out in this case. My tentative
vote was to affirm, and Iremain of that view. I under-
stand, however, that Lewis plans to respond to your writing.
Under the circumstances, I may withhold my final vote until
the writings are more complete.

Sincerely,

Justice Stevens

cc: The Conference
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CHAMBERS OF

JUSTICE HARRY A. BLACKMUN January 12, 1984

Re: No. 81-2101 - Pennhurst State School and Hospital
v. Halderman

Dear John:

Please join me in your dissent.

Sincerely,

Justice Stevens

cc: The Conference



REPRODU FROM THE COLLECTIONS OF THE MANUSCRIPT'DIVISIONrrIERARYW'CQH.,

,S5up-rtutt (Court of thr 2attitett States

paokirt-ottnt, (q. 2o )13
CHAMBERS OF

JUSTICE HARRY A. BLACKMUN	 January 12, 1984

Re: No. 81-2101 - Pennhurst State School and Hospital
v. Halderman

Dear John:

As my current joinder indicates, I am with you in this
case. I do wish, however, that you might see your way
clear to eliminate the two lines which constitute the next
to the last paragraph of the opinion (p. 41). I fear that
these may prove to be personally offensive to Lewis. I
also feel, although you may not agree, that the immediately
preceding paragraph (pp. 39-41) makes the point with an
emphasis that needs no additional stress.

Sincerely,

Justice Stevens

cc: Justice Brennan
Justice Marshall



September 29, 1983

PERSONAL 

81-2101 Pennhurst v. Halderman 

Dear Chief:

In preparation for next week's cases, T. have fo-
cused primarily on a reexamination of Pennhurst. The case
presents a major constitutional question. If the Court ac-
cepts John's views, there will he little force left in the
Eleventh Amendment.

In view of your willingness to exchange views with
me, I enclose a memorandum that I hope you will find help-
ful. Although the memorandum was prepared primarily by one
of my new clerks, he and I have worked closely,  together in
its preparation. At my request, he reviewed every case re-
lied upon by John and me in our respective draft opinions.
I think you will find that the conclusions reached in the
memorandum are strongly supported both on principle and ju-
dicial authority.

I do not suggest, Chief, that there is no author-
ity supporting John's view that a federal court - exercising
pendent jurisdiction - may ignore the Eleventh Amendment. I
do make two statements unequivocally: (i) the cases relied
upon by John did not expressly address and hold that the
Eleventh Amendment permits a suit against a state official
for prospective relief under state law; and (ii) the cases
he cites, quoting dicta, were early decisions and the theory
on which they relied was specifically addressed and rejected
in Larson. Since Larson was decided in 1949, I know of no
case that even arguably supports the reasoning of John's
draft.

In addition, John's treatment of Larson in his
draft dissent is flatly inconsistent with his treatment of
that case only a year earlier in his plurality opinion for
the Court in Florida Department of State v. Treasure 
Salvors, Inc. - an opinion which you joined. In Treasure 
Salvors, John stressed that Larson controls the issue of
Eleventh Amendment immunity when state officials are sued in
federal court for alleged violations of state law. 50
U.S.L.W. 5056, 5061 (1982). John stated the test in Treas-



2.

ure Salvors as whether the conduct was "undertaken without
any authority whatever." 50 U.S.L.W., at 5063. In his pro-
posed dissent in Pennhurst, however, John simply repudiates
Larson as "nothing more than a simple contract dispute re-
garding the sale of surplus government property," without
relevance beyond that context. JPS dissent, at 16-17, n.
17. He goes on to state: "To the extent that Larson sug-
gests that sovereign immunity bars all suits based on ac-
tions that state officials claim to be within the scope of
official authority, it is not necessary or appropriate to
read that rule into the Eleventh Amendment." Ibid. He
thereby rejects not only the standard reading of Larson, but
also the very reading of Larson contained in both the plu-
rality opinion and the dissent, 50 U.S.L.W., at 5067-68, in
Treasure Salvors.

Even if Larson had not rejected the theory relied
upon by John, our recent Eleventh Amendment cases have de-
finitively done so. If, as John says, a state official is
stripped of his authority when he acts contrary to state law
so that he may be sued as an individual, in equity, there is
no basis for saying that an official cannot be sued for dam-
ages at law. If he is stripped of his authority in the one
action, he should be as well in the other. Yet Edelman v. 
Jordan explicitly bars the latter action. John's opinion
would thus undermine the vitality of that nine-year-old de-
cision.

I add only a word about judicial economy and con-
venience - a goal we all support. In many cases, pendent
jurisdiction promotes this goal. But, pendent jurisdiction
is a judge-made prudential rule based on the general lan-
guage of Article III. The Eleventh Amendment is an explicit
jurisdictional limitation on Article III. The narrow lan-
guage of the Amendment should control the general. More-
over, in any balancing of prudential considerations, public
policy - as well as the principles of federalism - weigh
heavily in favor of the Amendment. JPS's implicit argument
that sovereign immunity is an outmoded concept that should
be restricted in its application was made and rejected in
Larson: "the principal of sovereign immunity is supported
by the strongest reasons of public policy". 337 U.S., at
703, 704 (opinion written by Chief Justice Vinson and joined
by Black, Douglas, Murphy and Reed, with Rutledge concur-
ring). Although Larson involved federal immunity, its hold-
ing and reasoning apply also to state immunity. See memo p.
6.

Finally, we retained the comity issue in setting
this case for reargument. Unless the votes change, you and
Sandra were the only Justices who expressed any interest in
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a comity resolution, and Sandra subsequently concluded we
should decide the Eleventh Amendment issue. As I indicated
in our correspondence in June, comity in practice is a
"chancellor's foot" doctrine. Because its boundaries are
ill defined, it invites rather than inhibits litigation.

Sincerely,

The Chief Justice

lfp/ss



(qourt	 guiteb ,tzttrEi
Ittu rinOton, P. (q. 20g4g

CHAMBERS OF

JUSTICE LEWIS F. POWELL, JR.



;$1tprtnte (Court of tilt Ptifrb ,fttteff

Pasitingfon, p . 213g43
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JUSTICE LEWIS F. POWELL, JR.

October 6, 1983

81-2101 Pennhurst v. Halderman 

MEMORANDUM TO THE CONFERENCE: 

We debated this case again yesterday, and last
Term John and I circulated ,; numerous drafts of our respective
views.

I must say that in light of this extraordinary
degree of past consideration, and the vote yesterday to re-
verse, I thought we had reached the opinion writing stage.
I therefore am reluctant to begin "swapping" memos again,
but I agree that enlightenment - however belated - always
is welcome.

I therefore will circulate a brief response to
John. With the Conference scheduled tomorrow, it may be a
day or two before I get to this. If the case is assigned to
me, I will then proceed, in accord with our customary prac-
tice, to prepare a Court opinion generally along the lines
of the analysis relied on last Term (subject, of course, to
consideration of suggestions the Chief indicated he will
make).

L.F.P., Jr.

lfp/ss



October 17, 1983

81-2101 Pennhurst v. Haldeman 

Dear Bill:

Perhaps you have read or will read John's memoran-
dum of October 14.

I have taken a preliminary look, and my clerk -
Joe Neuhaus - has given me the enclosed quick summary of
John's new arguments.

I am inclined to think, subject to more thoughtful
consideration, that the English history is of little or no
relevancy in light of the adoption of the Eleventh Amend-
ment, and more important its interpretation by this Court.
Moreover, I suspect that there are contemporaneous English
cases on the other side of the question.

John's inclusion in ultra vires of any action that
a plaintiff can claim is arguably forbidden by statute is
new doctrine that - to my,  knowledge - has never been articu-
lated by any Court. He appears to ignore the language in
Larson that an "incorrect decision as to law or fact" cannot
be the basis for suit.

John repeats his charge that we are overruling a
host of cases. Although none of the cases he cites specifi-
cally addressed the issue before us, it is fair to argue
that there was implicit acceptance in some cases of his
view. The short answer, often given by this Court, is that
when the issue is now expressly before us we have even
greater freedom than otherwise to limit or overrule prior
mistakes.

I write you, however, not to repeat these argu-
ments. You are our genuine "expert" in this area, and
therefore - if you find the time - T would very much welcome
a brief memo from you on the best answers to John's new
arguments.

Sincerely,

Justice Rehnquist

lfp/ss
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CHAMBERS OF
JUSTICE LEWIS F POWELL, JR.

October 17, 1983

81-2101 Pennhurst .'Halderman 

MEMORANDUM TO THE CONFERENCE:

As I think it is best for me to follow customary
procedure, I will not respond to John's memorandum of Octo-
ber 14 at this time beyond saying that - interesting as it
is - I do not think his memorandum sheds significant new
light on the issues we debated at length last Term.

I will, of course, address John's general argument
in the draft opinion for the Court that in due time I will
circulate. To the extent his specific points are incorpo-
rated into a dissent, I will respond in the opinion where
necessary.

_

	

tom- ,/ 	 6, //
L.F.P., Jr.

SS



October 27, 1983

61-2101 Pennhurst v. Haldeman 

Dear Chief:

I am circulating this morning my opinion in
Pennhurst. 

Although the core of analysis remains essentially
the same, I have made substantial revisions throughout that
clarify ambiguities in my opinion last spring. It is now a
stronger opinion.

As I will say to you in a phone call, I have not
undertaken to answer John's multiple attacks on our posi-
tion. I will wait to see exactly what he says at this time.

Sincerely,

The Chief Justice

lfp/ss



To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Rehnquist
Justice Stevens
Justice O'Connor

From: Justice Powell

Circulated. 	 OCT 2 7 t9 3 

Recirculated. 	

1st DRAFT

SUPREME COURT OF THE UNITED STATES

No. 81-2101

PENNHURST STATE SCHOOL & HOSPITAL ET AL.,
PETITIONERS v. TERRI LEE HALDERMAN ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT

[October —, 1983]

JUSTICE POWELL delivered the opinion of the Court.
This case presents the question whether a federal court

may award injunctive relief against state officials on the basis
of state law.	

I
This litigation, here for the  second time, concerns the con-

ditions of care at petitioner Pennhurst State School and Hos-
pital, a Pennsylvania institution for the care of the mentally,
retarded. See Pennhurst State School & Hospital v. Hal-
derman, 451 U. S. 1 (1981). Although the litigation's his-
tory is set forth in detail in our prior opinion, see id., at 5-10,
it is necessary for purposes of this decision to review that
history.

This suit originally was brought in 1974 by respondent
Terri Lee Halderman, a resident of Pennhurst, in the Dis-
trict Court for the Eastern District of Pennsylvania. Ulti-
mately, plaintiffs included a class consisting of all persons
who were or might become residents of Pennhurst; the Penn-
sylvania Association for Retarded Citizens (PARC); and the
United States. Defendants were Pennhurst and various
Pennhurst officials; the Pennsylvania Department of Public
Welfare and several of its officials; and various county com-
missioners, county mental retardation administrators, and
other officials of five Pennsylvania counties surrounding
Pennhurst. Respondents' amended complaint charted that
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JUSTICE LEWIS F POWELL,JR.

'83 OCT 28 A9 :41
October 27, 1983

81-2101 Pennhurst v. 'Haldeman 

Dear John:

Thank you for your letter of this date.

I do think the reasoning of my opinion - and the
more recent cases cited - make clear our basic differences.
In view, however, of the extensive writing in which you and
I have engaged in this case already, I concluded that it
would be best for me to see your full dissent before deter-
mining to what extent more specific responses are desirable.

Perhaps in this way, we can come more quickly to
a clear-cut issue.

Sincerely,

.40

Justice Stevens

lfp/ss

cc: The Conference
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Rehnquist
Justice Stevens
Justice O'Connor

From: Justice Powell

Circulate& 	
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES

No. 81-2101

PENNHURST STATE SCHOOL & HOSPITAL ET AL.,
PETITIONERS v. TERRI LEE HALDERMAN ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT

[January —, 1984]

JUSTICE POWELL delivered the opinion of the Court.
This case presents the question whether a federal court

may award injunctive relief against state officials on the basis
of state law.	

I
This litigation, here for the  second time, concerns the con-

ditions of care at petitioner Pennhurst State School and Hos-
pital, a Pennsylvania institution for the care of the mentally
retarded. See Pennhurst State School & Hospital v. Hal-
derman, 451 U. S. 1 (1981). Although the litigation's his-
tory is set forth in detail in our prior opinion, see id., at 5-10,
it is necessary for purposes of this decision to review that
history.

This suit originally was brought in 1974 by respondent
Terri Lee Halderman, a resident of Pennhurst, in the Dis-
trict Court for the Eastern District of Pennsylvania. Ulti-
mately, plaintiffs included a class consisting of all persons
who were or might become residents of Pennhurst; the Penn-
sylvania Association for Retarded Citizens (PARC); and the
United States. Defendants were Pennhurst and various
Pennhurst officials; the Pennsylvania Department of Public
Welfare and several of its officials; and various county com-
missioners, county mental retardation administrators, and
other officials of five Pennsylvania counties surrounding
Pennhurst. Respondents' amended complaint charged that
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Justice White
Justice Marshall
Justice Blackmun
Justice Rehnquist
Justice Stevens
Justice O'Connor

From: Justice Powell
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3rd DRAFT

SUPREME COURT OF THE UNITED STATES

No. 81-2101

PENNHURST STATE SCHOOL & HOSPITAL ET AL.,
PETITIONERS v. TERRI LEE HALDERMAN ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT

[January —, 1984]

JUSTICE POWELL delivered the opinion of the Court.
This case presents the question whether a federal court

may award injunctive relief against state officials on the basis
of state law.

This litigation, here for the second time, concerns the con-
ditions of care at petitioner Pennhurst State School and Hos-
pital, a Pennsylvania institution for the care of the mentally
retarded. See Pennhurst State School & Hospital v. Hal-
derman, 451 U. S. 1 (1981). Although the litigation's his-
tory is set forth in detail in our prior opinion, see id., at 5-10,
it is necessary for purposes of this decision to review that
history.

This suit originally was brought in 1974 by respondent
Terri Lee Halderman, a resident of Pennhurst, in the Dis-
trict Court for the Eastern District of Pennsylvania. Ulti-
mately, plaintiffs included a class consisting of all persons
who were or might become residents of Pennhurst; the Penn-
sylvania Association for Retarded Citizens (PARC); and the
United States. Defendants were Pennhurst and various
Pennhurst officials; the Pennsylvania Department of Public
Welfare and several of its officials; and various county com-
missioners, county mental retardation administrators, and
other officials of five Pennsylvania counties surrounding
Pennhurst. Respondents' amended complaint charged that
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES

No. 81-2101

PENNHURST STATE SCHOOL & HOSPITAL ET AL.,
PETITIONERS v. TERRI LEE HALDERMAN ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT

[January 23, 1984]

JUSTICE POWELL delivered the opinion of the Court.
This case presents the question whether a federal court

may award injunctive relief against state officials on the basis
of state law.

I
This litigation, here for the second time, concerns the con-

ditions of care at petitioner Pennhurst State School and Hos-
pital, a Pennsylvania institution for the care of the mentally
retarded. See Pennhurst State School & Hospital v. Hal-
derman, 451 U. S. 1 (1981). Although the litigation's his-
tory is set forth in detail in our prior opinion, see id., at 5-10,
it is necessary for purposes of this decision to review that
history.

This suit originally was brought in 1974 by respondent
Terri Lee Halderman, a resident of Pennhurst, in the Dis-
trict Court for the Eastern District of Pennsylvania. Ulti-
mately, plaintiffs included a class consisting of all persons
who were or might become residents of Pennhurst; the Penn-
sylvania Association for Retarded Citizens (PARC); and the
United States. Defendants were Pennhurst and various
Pennhurst officials; the Pennsylvania Department of Public
Welfare and several of its officials; and various county com-
missioners, county mental retardation administrators, and
other officials of five Pennsylvania counties surrounding
Pennhurst. Respondents' amended complaint charged that

Ga4



January 25, 1984

MEMORANDUM TO THE CONFERENCE

81-2363 Pennhurst State School & Hospital v. Haldeman 

This is the only case held for 81-2101 Pennhurst State 
School & Hospital v. Haldeman. The held case concerns the
District Court's order holding the state defendants in con-
tempt and ordering them to pay fines of $10,000 per day for
failing to nay the expenses of the Masters. The court later
purged the contempt and used the fines to pay the Masters.
CA3 held that the civil contempt order was interlocutory and
could only be reviewed on appeal from a denial of a motion
under. Fed. R. Civ. P. 60(b) for relief from the order. The
defendants had not made such a motion.

The procedural ruling below will not be affected by the
Court's disposition of 81-2101. The contempt order was not
based on state law. See also Hutto v. Finney, 437 U.S. 678,
690-691 (1978) (Eleventh Amendment does not bar contempt
orders ancillary to valid injunctions). There appears to be
no conflict on CA3's procedural ruling. 1: recommend DENIAL.

L.F.P., Jr.
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JUSTICE WILLIAM H. REHNQUIST

October 18, 1983

Re: No. 81-2101 Pennhurst v. Halderman 

Dear Lewis:

After receiving your letter of October 17th, I re-read
John's memorandum of October 14th in this case. I think his
propensity to "chase rabbits" has never been more manifest;
he has now devoted twenty-six printed pages to argue against
the conclusion in a single footnote (fn 12, page 11) of your
circulating fourth draft last June. While John's
circulation may cause concern among the law clerks, I see no
reason at all why you should not be able to respond to it to
the satisfaction of all those who voted with you at
Conference.

I think the fundamental thesis which you enunciate in
your opinion is absolutely sound as a matter of logic and
principle. As you developed it in your fourth draft of last
spring, pages 14-18, we begin with the proposition that (1)
the holding in Ex parte Young, 209 U.S. 123 (1908) was
necessitated by the need to reconcile the provisions of the
Eleventh and the Fourteenth Amendments. If a suit against a
state official charging that he was acting under a state
statute which violated the Fourteenth Amendment could not be
brought in federal court, there would be no possible use of
the Civil War Amendments as "swords" rather than "shields"
in the federal courts. The Court therefore developed the
fiction that a state official who was acting in violation of
the federal Constitution was acting "ultra vires." (2) But
there is no need for a similar "ultra vires" fiction where
the claimed need is for federal courts to decide state law
issues in the face of an Eleventh Amendment claim; surely
the state courts may be expected to give authoritative
exposition of state law claims, and, unlike the situation in
Ex parte Young, there is no countervailing need for federal
courts to do so.



Had it not been for the opinion in Treasure Salvors two
Terms ago, I think you could have stopped with this in your
opinion of last Term. The proposition which I have
summarized in the proceeding paragraph does not require any
"ultra vires" exception to it to be perfedfriaariCiir-Tria-
soup wereone	 aids is 	 state official has
violated state law, there is no need under any circumstances
whatever for a federal court to decide the case in the face
of a claim of immunity under the Eleventh Amendment. I have
a strong suspicion that you could obtain five votes for that
proposition, if you were agreeable to it, in this case. I
realize that it means overruling cases such as Siler and
Green, but I think we all knew that going into the case last ,
Term.

Perhaps feeling compelled by the two opinions in
Treasure Salvors, you went on to say in your opinion last
Term (footnote 12, page 11) that there was an "ultra vires"
exception to Eleventh Amendment immunity based on Larson v.
Domestic and Foreign Commerce Corp., 337 U.S. 682, 702
(1949). You went on to say that it didn't apply in this
case, observing "Even if petitioner officials violated state
law in carrying out some of their official duties, they
unquestionably acted under colorable state authority in
operating Pennhurst and the state's system of care for the
mentally retarded. In short, these officials were not
acting ultra vires, but rather were 'exercising the powers
delegated to [them] by the sovereign.'"

I think the "ultra vires" doctrine has been mischievous
in the Eleventh Amendment area, where it really is not even
necessary; it has also been mischievous in the area of
sovereign immunity, but there it appears to be a necessary
tool of analysis. If you feel you must maintain an "ultra
vires" exception to the Eleventh Amendment immunity to
pendent jurisdiction in a case such as this, I would simply
state the exception extremely narrowly, as you have in
footnote 12. You may get 52 pages of response from John,
rather than merely the 26 of his recent memorandum, but this
is only testimony to the Sargasso Sea potential of the
"ultra vires" doctrine. I think you could justify narrowing
it considerably, as I think you did in footnote 12, by
observing that the line of cases from United States v. Lee,
106 U.S. 196, to MaIbile–V-TIT6wdine, 367 U.S. 643 (1962) (and
perhaps all the way to Treasure Salvors) was an extremely
tortured one, as was recognized in both Larson, supra, and
MardEi7--The Frankfurter dissent in Larii5717s-M that the
Court was overruling a number of the cases on which John



3

relied in his memorandum, and I think you could simply
expand footnote 12 to contain these observations and a
statement that from now on the exception will be the narrow
one presently stated in your footnote 12. Larson and Malone 
can be treated as together marking a watershed in "ultra
vires" doctrine which renders analysis of the nice point of
earlier cases unnecessary.

In short, stay with the high ground. Leave the stamp
album approach to John.

Sincerely,

Justice Powell
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October 28, 1983

Re: No. 81-2101 Pennhurst State School and Hospital v.
Halderman 

Dear Lewis:

Please join me.

Sincerely,

01(1r

Justice Powell
cc: The Conference
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Re: 81-2101 - Pennhurst State School and 
Hospital v. Halderman 

3
Dear Chief:	 =

tr.

A brief restatement of the point I tried to
develop orally at Conference may be helpful to you in
your consideration of this case.

The Larson opinion teaches us that the actions of
a state official can be considered "ultra vires" for
sovereign immunity purposes in two different types of
situations: (1) when the official is engaged in
conduct that the sovereign has not authorized, and (2)
when he has engaged in conduct that the sovereign has
forbidden. That doctrine is inescapable. The common
law of agency teaches that a principal cannot authorize
its agent to violate the law. When an agent does so,
as Pennhurst officials did here, he is liable for his
own conduct under the common law--his illegal actions
are ultra vires.

Both types of ultra vires conduct are plainly
identified in this paragraph from the Larson opinion:

"There may be, of course, suits for specific
relief against officers of the sovereign which are
not suits against the sovereign. If the officer
purports to act as an individual and not as an
official, a suit directed against that action is
not a suit against the sovereign. If the War
Assets Administrator had completed a sale of his
personal home, he presumably could be enjoined
from later conveying it to a third person. On a
similar theory, where the officer's powers are 
limited by statute, his actions beyond those 
limitations are considered individual and not 
sovereign actions. The officer is not doing the



business which the sovereign has empowered him to
do or he is doing it in a way which the sovereign 
has forbidden. His actions are ultra vires his	 2

authority and therefore may be made the object of 	 c
specific relief. It is important to note that in
such cases the relief can be granted, without 	 r=

impleading the sovereign, only because of the
officer's lack of delegated power. A claim of
error in the exercise of that power is therefore
not sufficient. And, since the jurisdiction of	 =
the court to hear the case may depend, as we have
recently recognized, upon the decision which it
ultimately reaches on the merits, it is necessary 
that the plaintiff set out in his complaint the 
statutory limitation on which he relies." 337
U.S., at 689-690 (emphasis supplied).

'21The many cases considering the question whether an
action against an official should be treated as an
action against his sovereign can be grouped in two
broad categories, corresponding roughly to the
distinction between proprietary and governmental
functions. In cases like Larson, Malone v. Bowdoin,
and Treasure Salvors in which the merits claim involved
a dispute over title to property or contractual rights,
the ultra vires issue can be resolved by applying
normal principles of agency law. But in cases in which
the validity of a state regulatory program is at issue,
the ultra vires question should be answered by asking
whether the officials' conduct is forbidden by state
law. Cases such as Siler, Greene and Pennhurst fit
into this category. If the conduct is forbidden, there
is no Eleventh Amendment or sovereign immunity bar.
This Court has specifically so held over and over
again. Since the agent who violates the law acts ultra 
vires, he is not entitled to immunity. Here, the
plaintiffs pleaded a specific statutory limitation on
the authority of the officials running Pennhurst.
State law prohibited the officials from doing what they
did. Under Larson and many, many other cases, that
means the officials are not entitled to the sovereign's
immunity.

If there were merit in Lewis' novel view, it is
indeed remarkable that in the entire history of our



Nation prior to 1983, it never occurred to anyone else
that a federal court may never order a state official
to obey state law.

Although I am reluctant to burden you with
additional reading material, in a few days I shall
circulate a memorandum that incorporates the results of
some of our research this summer. I earnestly submit
that the number of cases that will be repudiated by the
adoption of Lewis' position is a matter that should be
carefully weighed before taking this plunge.

Respectfully,

OaL__

The Chief Justice

Copies to the Conference
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October 14, 1983

Re: 81-2101 - Pennhurst State School & 
Hospital v. Halderman 

Dear Chief:

Because I remain hopeful that your respect for
prior decisions of the Court will prove decisive in
this case, I submit the enclosed Memorandum for your
consideration. Although it is rather lengthy, I have
tried not to repeat much of what is found in my draft
dissent last spring. If this is ultimately converted
into a dissent, I shall, of course, include much of
that material as well.

Respectfully,

The Chief Justice

Copies to the Conference

CHAMBERS OF

YENS



To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice O'Connor

From: Justice Stevens
OCT I 4 Ei Circulated.

Recirculated . 	  c-:

1st DRAFT

SUPREME COURT OF THE UNITED STATES

No. 81-2101

PENNHURST STATE SCHOOL AND HOSPITAL, h-+

ET AL., PETITIONERS v. TERRI LEE
HALDERMAN ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT to

[October —, 1983]

MEMORANDUM OF JUSTICE STEVENS.
20

At stake in this litigation is a claim asserted on behalf of a
class of mentally retarded persons that their entitlement to
treatment in an appropriate environment is being denied
them by petitioners, the state and county officials responsible
for the administration of Pennhurst State School and Hospi-
tal. Respondents' entitlement is assertedly supported by
both federal and state law. After years of controversy it has
become clear that Pennsylvania law guarantees respondents
the remedy they seek.' The principal question presented to
us is whether a federal court may order state officials to com-
ply with state law. Petitioners submit that the Eleventh
Amendment deprives a federal court of jurisdiction to award
injunctive relief against state officials on the basis of state
law. This submission is novel, is foreclosed by repeated de-,
cisions of this Court and represents a most unwise departure
from sound principles of judicial administration. It is sup- /5C

' In the questions raised in their petition for certiorari, petitioners do not
ask this Court to reexamine the Court of Appeals' conclusion thap, respond-
ents are clearly entitled to relief under state law. Nor would it' be appro-
priate for this Court to reexamine the unanimous conclusion of the en bane
Court of Appeals on a question of state law. See e. g., Bishop v. Wood,
426 U. S. 341, 345-346 (1976).
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October 17, 1983

Re: 81-2101 - Pennhurst State School & 
Hospital v. Halderman 

Dear Lewis:

You and I may have different recollections of the
conference discussion of this case following the
reargument. It was my understanding that the final
assignment of the majority opinion was contingent upon
the circulation of a memorandum by the Chief Justice
setting forth a more narrow analysis of the case than
was contained in any of the drafts that circulated last
spring. Had it not been for that understanding, I
would have followed the customary procedure of waiting
for the author of the majority to circulate the first
draft.

I am disappointed that you did not find my
memorandum convincing, but I continue to hope that the
doctrine of stare decisis will have some influence on
one or more of the adherents to your ground-breaking
position.

Atprtutt altntrt *Anita Otatto

Respectfully,

Justice Powell

Copies to the Conference

CHAMBERS OF

SVENS
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'83 OCT 28 A9 :41 October 27, 1983

Re: 81-2101 - Pennhurst State School and 
Hospital v. Halderman 

Dear Lewis:

Instead of simply writing the customary letter
indicating that I will be circulating a dissent in due
course, I think it may be constructive if I promptly
make three observations about the opinion you
circulated this morning.

In my letter of October 6, 1983, addressed to the
Chief Justice, I quoted the paragraph from Larson that
makes it clear that the conduct of a state agent may be
ultra vires either because it exceeds the limits of his
authority or because he has acted in a way that has
been prohibited by the sovereign. I note that in your
footnote 11 on page 11 of the opinion you circulated
today, you quote the portion of Larson that refers to
the first type of ultra vires conduct but you ignore
the second. It is, of course, the second type that is
relevant here.

In my memorandum circulated on October 14, 1983, I
rather laboriously explained that Ex parte Young was
merely an application of the long-settled doctrine that
an illegal act of a state official is not protected by
the doctrine of sovereign immunity. (This same point
is made much more succinctly by the Solicitor General
at page 23 of his brief.) I note that your circulation
omits the quotation from Ex parte Young that appeared
on page 12 of your draft of June 22, 1983; in that
quotation the Court had used this sentence to explain
the basis of its decision:

"It is simply an illegal act upon the part of a
state official in attempting by the use of the



name of the State to enforce a legislative
enactment which is void because unconstitutional."

The Solicitor General correctly perceived the 	 c

importance of that sentence when he wrote at p. 23 of
his brief that "... this Court has no power to create 	 a

any exception to a constitutional bar to federal court
jurisdiction.... Ex parte Young rests instead on	 3
recognition that the Eleventh Amendment simply does not =apply to suits seeking to restrain illegal acts by
state officials--whether those acts are illegal because othey violate the Constitution, as in Young, or federal
or state law."

-
Although your letter of October 17, 1983, led me 	 0

to expect a response to my general argument, I gather
that you have instead decided to stand on your earlier

-21draft. In all events, I will elaborate on these
comments as soon as I can get back into the case.

=Respectfully,

1-4
1-t
?-37	 =

C
Ty

C

7c1

Justice Powell

Copies to the Conference	 0



To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice O'Connor

From: Justice Stevens
Circulate• 	

EEC 7 '83

Recirculated-

1st DRAFT
3

SUPREME COURT OF THE UNITED STATES

No. 81-2101

PENNHURST STATE SCHOOL AND HOSPITAL,
ET AL., PETITIONERS v. TERRI LEE	

—

HALDERMAN ET AL.	 C/1

'T1
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF	

^3APPEALS FOR THE THIRD CIRCUIT

[December —, 1983]

JUSTICE STEVENS, dissenting.
This case has illuminated the character of an institution.

The record demonstrates that the Pennhurst State School	 p-4

,and Hospital has been operated in blatant disregard of state
law. In 1977, after three years of litigation, the District
Court entered detailed findings of fact that abundantly sup-
port that conclusion. In 1981, after four more years of litiga-
tion, this Court ordered the United States Court of Appeals z
for the Third Circuit to decide whether the law of Pennsylva- 
nia provides an independent and adequate ground which can
support the District Court's remedial order. The Court of
Appeals, sitting en bane, unanimously concluded that it did.
The Court does not disagree with that conclusion. Rather,
it reverses the Court of Appeals because it did precisely what
this Court ordered it to do; the only error committed by the
Court of Appeals was its faithful obedience to this Court's
command.

This remarkable result is the product of an equally remark-
able misapplication of the ancient doctrine of sovereign im-
munity. In a completely unprecedented holding, today the
Court concludes that Pennsylvania's sovereign immuKlity pre-
vents a federal court from enjoining the conduct that Penn-
sylvania itself has prohibited. No rational view of the sover-
eign immunity of the States supports this result. To the



To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice O'Connor

From: Justice Stevens

Circulate• 	

Recirculated- 	 DEC 8
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES

No. 81-2101

PENNHURST STATE SCHOOL AND HOSPITAL,
ET AL., PETITIONERS v. TERRI LEE

HALDERMAN ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT

[December —, 1983] 	 -3

JUSTICE STEVENS, dissenting.
This case has illuminated the character of an institution.

The record demonstrates that the Pennhurst State School
and Hospital has been operated in blatant disregard of state
law. In 1977, after three years of litigation, the District
Court entered detailed findings of fact that abundantly sup-
port that conclusion. In 1981, after four more years of litiga-
tion, this Court ordered the United States Court of Appeals
for the Third Circuit to decide whether the law of Pennsylva-
nia provides an independent and adequate ground which can	 2

support the District Court's remedial order. The Court of
Appeals, sitting en bane, unanimously concluded that it did.
The Court does not disagree with that conclusion. Rather,
it reverses the Court of Appeals because it did precisely what
this Court ordered it to do; the only error committed by the
Court of Appeals was its faithful obedience to this Court's
command.

This remarkable result is the product of an equally remark-
able misapplication of the ancient doctrine of sovereign im-
munity.

	

	 cf)
 In a completely unprecedented holding, today the

Court concludes that Pennsylvania's sovereign immunity pre-
vents a federal court from enjoining the conduct that Penn-
sylvania itself has prohibited. No rational view of the sover-
eign immunity of the States supports this result. To the
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice O'Connor

From: Justice Stevens

Circulated- 	

SiRecirculate • 	 a 1 2	

3rd DRAFT

SUPREME COURT OF THE UNITED STATES

No. 81-2101

PENNHURST STATE SCHOOL AND HOSPITAL
ET AL., PETITIONERS v. TERRI LEE

HALDERMAN ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT

[January —, 1984]

JUSTICE STEVENS, with whom JUSTICE BRENNAN and
JUSTICE MARSHALL join, dissenting.

This case has illuminated the character of an institution.
The record demonstrates that the Pennhurst State School
and Hospital has been operated in violation of state law. In
1977, after three years of litigation, the District Court en-
tered detailed findings of fact that abundantly support that
conclusion. In 1981, after four more years of litigation, this
Court ordered the United States Court of Appeals for the
Third Circuit to decide whether the law of Pennsylvania pro-
vides an independent and adequate ground which can support
the District Court's remedial order. The Court of Appeals,
sitting en bane, unanimously concluded that it did. This
Court does not disagree with that conclusion. Rather, it re-
verses the Court of Appeals because it did precisely what this
Court ordered it to do; the only error committed by the Court
of Appeals was its faithful obedience to this Court's
command.

This remarkable result is the product of an equally remark-
able misapplication of the ancient doctrine of sovereign im-
munity. In a completely unprecedented holding, today the
Court concludes that Pennsylvania's sovereign immunity pre-
vents a federal court from enjoining the conduct that Penn-
sylvania itself has prohibited. No rational view of the sover-
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Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice O'Connor

From: Justice Stevens

Circulate• 	
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4th DRAFT

SUPREME COURT OF THE UNITED STATES

No. 81-2101

PENNHURST STATE SCHOOL AND HOSPITAL
ET AL., PETITIONERS v. TERRI LEE

HALDERMAN ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT

[January —, 1984]

JUSTICE STEVENS, with whom JUSTICE BRENNAN, JUS-
TICE MARSHALL, and JUSTICE BLACKMUN join,. dissenting.

This case has illuminated the character of an institution.
The record demonstrates that the Pennhurst State School
and Hospital has been operated in violation of state law. In
1977, after three years of litigation, the District Court en-
tered detailed findings of fact that abundantly support that
conclusion. In 1981, after four more years of litigation, this
Court ordered the United States Court of Appeals for the
Third Circuit to decide whether the law of Pennsylvania pro-
vides an independent and adequate ground which can support
the District Court's remedial order. The Court of Appeals,
sitting en bane, unanimously concluded that it did. This
Court does not disagree with that conclusion. Rather, it re-
verses the Court of Appeals because it did precisely what this
Court ordered it to do; the only error committed by the Court
of Appeals was its faithful obedience to this Court's
command.

This remarkable result is the product of an equally remark-
able misapplication of the ancient doctrine of sovereign im-
munity. In a completely unprecedented holding, today the
Court concludes that Pennsylvania's sovereign immunity pre-
vents a federal court from enjoining the conduct that Penn-
sylvania itself has prohibited. No rational view of the sover-
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November 1, 1983

No. 81-2101 Pennhurst State School & Hospital
v. Halderman

Dear Lewis,

Please join me.

Sincerely,

Justice Powell

Copies to the Conference
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