


Supreme Gonrt of the Hinited States
Washington, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

January 17, 1983

Re: 81-680, Herman & MacLean v. Huddleston
81-1076, Huddleston v. Herman & MacLean

Dear Thurgood:
I join.

gards,

Justice Marshall

Copies to the Conference
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Supreme Qonrt of te Huite) States
Washington, B. €. 20543

CHAMBERS OF

JUSTICE Wwm. J. BRENNAN, JR. ' January 3, 1983

RE: Nos. 81-680 & 1076 Herman & McLean v. Ralph E.
Huddleston, et al.

Dear Thurgood:

I agree.

Sincerely,

Justice Marshall

Copies to the Conference -
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L Washington, B. €. 20543

poemel e Shy MEC 35 P1:35

January 4, 1983

Re: 81-680 and 81-1076 -

Herman & MacLean v. Huddleston
Huddleston v. Herman & MacLean

Dear Thurgood,
Please join me.

Sincerely yours,

//47»"'" /

SSTUONOD A0 KMVHAIT NOISIATIQ IJTHOSANVH FHL 10 SNOILDATIO) THI WOUd QHINAOYATH

Justice Marshall

Copies to the Conference
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To: The Chief Justice
Justice Brennan
Justice White

Justice Blackmun

Justice Powell

Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice Marshall
Circulated:
Recirculated:

Ist DRAFT
SUPREME COURT OF THE UNITED STATES

No. 81-680 AND 81-1076

HERMAN & MACLEAN, PETITIONER
81-680 v.
RALPH E. HUDDLESTON ET AL.

RALPH E. HUDDLESTON ET AL., PETITIONER
81-1076 v.
HERMAN & MACLEAN

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

(January ——, 1983]

JUSTICE MARSHALL delivered the opinion of the Court.

These consolidated cases raise two unresolved questions
concerning Section 10(b) of the Securities Exchange Act of
1934, 15 U. S. C. §78j(b). The first is whether purchasers
of registered securities who allege they were defrauded by
misrepresentations in a registration statement may maintain
an action under Section 10(b) notwithstanding the express
remedy for misstatements and omissions in registration
statements provided by Section 11 of the Securities Act of
1933, 15 U. S. C. §77k. The second question is whether
persons seeking recovery under Section 10(b) must prove
their cause of action by clear and convincing evidence rather
than by a preponderance of the evidence.

I

In 1969 Texas International Speedway, Inc. (“TIS”), filed a
registration statement and prospectus with the Securities
and Exchange Commission offering a total of $4,398,900 in

D__EQ di
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To: The Chief Justice
Justice Brennan
Justice White
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice Marshall

Circulated:

Recirculated: JAN 2 1 1983

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 81-680 AND 81-1076

HERMAN & MACLEAN, PETITIONER
81-680 V.
RALPH E. HUDDLESTON ET AL.

RALPH E. HUDDLESTON ET AL., PETITIONER
81-1076 v.
HERMAN & MACLEAN

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

[January —, 1983]

JUSTICE MARSHALL delivered the opinion of the Court.

These consolidated cases raise two unresolved questions.
concerning Section 10(b) of the Securities Exchange Act of
1934, 15 U. S. C. §78j(b). The first is whether purchasers
of registered securities who allege they were defrauded by
misrepresentations in a registration statement may maintain
an action under Section 10(b) notwithstanding the express
remedy for misstatements and omissions in registration
statements provided by Section 11 of the Securities Act of
1933, 15 U. S. C. §77k. The second question is whether
persons seeking recovery under Section 10(b) must prove
their cause of action by clear and convincing evidence rather
than by a preponderance of the evidence.

I

In 1969 Texas International Speedway; Inc. (“TIS”), filed a
registration statement and prospectus with the Securities
and Exchange Commission offering a total of $4,398,900 in

SSTIONOD A0 XYVEAIT ‘NOISTAIA LITADISANVH AHL J0 SNOTLOATION FHL WO¥A ADNAOYITT



Supreme Qonrt of te Vinited Stutes | K}//
Washington, B. §. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

Re: No. 81-680
No. 81-1076

- Herman & MacLean v. Huddleston
- Huddleston v.

January 3, 1983

Herman & MacLean

Dear Thurgood:

Please join me.

Justice Marshall

cc: The Conference

Sincerely,
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Hovember 11, 1982

81-680 Herman & Maclean v. Huddlegton
§1-1076 Ruddleston v. Herman & MaclLean

Dear Chief:

I have decided tentatively to remain out of this
case for the following reason:

Our oldest daughter livesg in Houston, where her
husband i3 an officer (or partner?) of Rotan~-Mosgsle Co,, a
leading Texas investment banking firm that has been
prominent in underwriting issues related to the oil
industry. My understanding is that one or more of these
issues "went sour” with the general collapse of oil-related
securities.

OQur daughter has told me that her husband,
together with Rotan~Mosle and I suppose other officiala, are
being sued for alleged Securities Act violations. I have
not discussed the matter with our son-in-law, but it is safe
to assume that the customary clains - similar to those in
the above case -~ are being made.

I suppose it is possible that pending litigation
involving our son-in-law could be settled before our case is
brought down. In that event, I could join in the decision
of the case. Otherwise, I think it best for me to remain
out.

Sincerely,

The Chief Justice
1fp/s8



Supreme QImn't of the Hnited States
Washington, B. ¢. 20543

CHAMBERS OF

JUSTICE LEWIS F. POWELL,JR.

December 30, 1982

81-680 Herman & MacLean v. Huddleston
81-1076 Huddleston v. Herman & MacLean

Dear Thurgood:

Please add that I took no part in the decision of
this case. -

Sincerely,

Justice Marshall
1fp/ss

cc: The Conference

SSTUONOD 40 XKNVHETT ‘NOISTATQ LATEDSONVA FHI 40 SNOLLDITIOO JHL WOMA QIDNAOHIT



Suprente Qonrt of the Hnited Stutes
Washington, B. ¢ 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 19, 1983‘

Re: No. 81-680 ) Herman & MacLean v. Huddleston
No. 81-1076) Huddleston v. Herman & Maclean

Dear Thurgood:

You said at Conference last week that it would be a close
question whether the Chief or I were the last to join your
opinion. " I see I now have that honor, and want to commend
you for the outstanding piece of work you have done in this
case. :

Sincerely;/”V»//
\ .

Justice Marshall

cc: The Conference
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Supreme Qonrt of e Hnited States
Wanlington, B. . 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

December 30, 1982

Re: 81-680 - Herman & MacLean v. Huddleston;
and 81-1076 - Huddleston v. Herman &
MacLean

Dear Thurgood:
Please join me.

Respectfully,

JA

Justice Marshall . SR

Copies to the Conference
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CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

Supreme Qourt of the Huited States
Washington, B. €. 20543

January 10, 1983

No. 81-680 Herman & MacLean.v..Huddleston
No. 81-1076 Huddleston v. Herman & MacLean

Dear Thurgood,
Please join me.

Sincerely,

e S Ly

Justice Marshall

Copies to the Conference
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