


Supreme Qourt of the Hirited States
Washington, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE

October 28, 1982

RE: 81-129 - LANDON, DIST. DIR. INS. v. PLASENCIA, MARIA
Dear Sandra:
I join.
égards,

Justice O'Connor

Copies to the Conference
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Supreme Gonrt of the Hnited States
Washingtan, B. C. 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR. November 1, 1982

RE: No. 81-129 Landon v. Plasencia

Dear Sandra:

I apologize for my delay in responding to your circulation
in this case. I would be pleased to concur, with one minor res-
ervation: It seems to me that the second-to-last sentence on
p. 13, as added in your third draft, could be read to foreclose
even the possibility that something very close to deportation
procedures might be constitutionally required in this case. Be-
cause I assume, on the basis of the rest of the opinion, that
this was not your intention, would it be possible to replace
the last two sentences on p. 13 with something 1ike the follow-

ing:

"Because our previous discussion has shown that
Congress did not intend to require the use of
deportation procedures in cases such as this one,
it would be improper for a court to impose such
procedures if less stringent procedures would
satisfy the minimum requirements of due process."

Sincerely,

Justice O'Connor

Copies to the Conference
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Supreme Qonrt of the Hnited Stutes
Washington, B. 4. 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR. November 8, 1982

RE: No. 81-129 Landon v. Plasencia

Dear Thurgood:

I joined Sandra's opinion in the above after she adopted
my suggestions for changes at pp.13-14. I did so because, as
I said at Conference, I agreed that one ought let the Ninth
Circuit first address what process was due. I don't believe
her opinion could or should be read to suggest that what
Plasencia received was due process - indeed I think the im-
plication is contrary. In the circumstances I'11 stick with

my join.

Sincerely,

Justice Marshall
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Supreme Qonrt of the Hnited States
Bastingtor, B. €. 20543

CHAMBERS OF

JUSTICE Ww. J. BRENNAN, JR. November 9, 1982

RE: No. 81-129 Landon v. Plasencia

Dear Sandra:

I agree.

Sincere]y,

/ W&Q

Justice 0'Connor

Copies to the Conference
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Supreme Gonrt of e Hnited States
Waslington, B. ¢. 205%3

CHAMBERS OF

JUSTICE BYRON R. WHITE
October 27,

Re: 81-129 - Landon v. Plasencia

Dear Sandra,

I agree.

Sincerely yours,

v

Justice O'Connor

Copies to the Conference
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Supreme Conrt of the United States
MWashington, B. €. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

October 28, 1982

Re: No. 81-129 - Landon v. Plasencia

Dear Sandra:

I am unable to join your opinion in this
case. I will promptly circulate a concurring

opinion.

Sincerely,

&//f/é’( -

T.M.

Justice 0O'Connor

cc: The Conference
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To: The Chief Justice
Justice Brennan
Justice White
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice Marshall

Circulated: {VOV 8 e
Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 81-129

MICHAEL LANDON, DISTRICT DIRECTOR OF
THE IMMIGRATION AND NATURALIZATION
SERVICE, PETITIONER v. MARIA
ANTONIETA PLASENCIA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[November ——, 1982]

JUSTICE MARSHALL, concurring in part and dissenting in
part.

I agree that the Immigration and Nationality Act permit-
ted the INS to proceed against respondent in an exclusion
proceeding. The question then remains whether the exclu-
sion proceeding held in this case satisfied the minimum re-
quirements of the Due Process Clause. While I agree that
the Court need not decide the precise contours of the process
that would be constitutionally sufficient, I would not hesitate
to decide that the process accorded Plasencia was

insufficient.!

! Because the due process question was squarely addressed in the briefs
and at oral argument, there is no doubt that the Court may now decide the
issue. See Vance v. Terrazas, 444 U. S. 252, 258-259 n. 5 (1980), and
cases cited therein. In fact, the Court has reached the threshhold of de-
ciding the constitutional question. It has identified the deficiencies in the
exclusion hearing afforded Plasecia and it has set forth the standards that
it would apply to determine whether the procedures, as described, denied
Plasencia due process. I do not see any interest to be served in declining
to take the final step of applying these due process standards to the record
before us, as the Court of Appeals would otherwise be required to do on
remand.
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Supreme Gourt of the Hnited Stntes
Washington, B. 4. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN October 28,

Re: No. 81-129 - Landon v. Plasencia

Dear Sandra:

I was troubled by the same concerns mentioned in John's
letter to you of October 25. You have met these, and I am

glad to join your proposed opinion.

Sincerely,

Justice O'Connor

cc: The Conference

1982
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Supreme Qonrt of the Hnited States
Washington, B. ¢. 20513

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

October 27, 1982

81-129 Landon v. Plasencia

Dear Sandra:
Please join me.

Sincerely,
ZZii L2 S

Justice White
lfp/ss

cc: The Conference
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Supreme Qonrt of Hye Hnited States
Hashingtor, B. C. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

October 28, 1982

Re: No. 81-129 =Landon v. Plasencia

Dear Sandra:
Please join me in your opinion for the Court.

Sincerely,

Justice O'Connor

Copies to the Conference
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Supreme Conrt of e
BWashington, B. €. 205%3

CHAMBERS OF

JUSTICE JOHN PAUL STEVENS

October 25, 1982

Re: 81-129 - Landon v. Plasencia

LY

Dear Sandra:

rations,

PI:'»
on

Except for three relatively minor r
I am prepared to join your persuasive op

o
e
i

n

First, I am a little concerned about the use of
the two words "for pay" in the fourth line cn page 2.
I recognize that the hearing officer so found, but my
reading of the transcript left me with rors1o=*ab1e
doubt as to whether there was any admissible evidence
that she in fact did agree to accept any pay for the
trip. Wwould it be possible either to eliminate those
two words (they appear later when you correctly
summarize what the hearing officer found), or
possibly gualify them in some way by inserting a word
such as "allegedly” for pay?

ond, on page 13 in the sentence at the end of
he full oagagraph you indicate that the role of the
]dd ciary "does not extend to impcsing procedures
that displace congvéﬁswo xal choices of policy." I
agree, of course, that we have no such rcle unless
the congrassional DOl‘CV ch 01cas violate a
constitutional command. TIf there is a ccnstitutional
violation, however, occasionally a judicial remedy is
required. Perhaps my concern would be solved if you
inserted the word "merely" to modify "disslace

congressional choices."

Third, in the paragraph that runs over to the
top of page 14 in which you discuss the first of the
three due process concerns, I think it might be
helpful to make the point that the RIA regulations do
not place the burden on the government when the alien
is a permanent resident. I have always been troubled
by the fact that they represent to us that the burden

THYL WOMA AN a0ddTa

"
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is placed on the government without ever having
spelled out the requirement in a regulation. My
suggestion would be to insert in line 6 something
like "the BIA has followed the practice of placing
the burden on the government ...." Then, in the
last sentence in the paragraph you could perhaps add
a few words and make it read something like this:
"there is no explicit statement of the placement of
the burden of proof either in the BIA regulations or
in the immigration law judge's opinion in this case
and no finding on the issue below."

Respectfully,

A

Justice O'Connor

Copies to the Conference
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Supreme Qonrt of the Vnited States
Huslington, B. @ 20543

CHAMBERS OF
JUSTICE JOHKN PAUL STEVENS

October 28, 1982

Re: 81-129 - Landon v. Plasencia

Dear Sandra:

Please join me.

Respectfully,

A

Justice O'Connor

Copies to the Conference
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens

From: Justice O’Conneor

uCT 23 980

Circulated:
Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 81-129 .
MICHAEL LANDON, DISTRICT DIRECTOR OF /; -

THE IMMIGRATION AND NATURALIZATION
SERVICE, PETITIONER ». MARIA
ANTONIETA PLASENCIA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[October ——, 1982]

JUSTICE O’CONNOR delivered the opinion of the Court.

Following an exclusion hearing, the Immigration and Nat-
uralization Service (“INS”) denied the respondent, a perma-
nent resident alien, admission to the United States when she
attempted to return from a brief visit abroad. Reviewing
.the respondent’s subsequent petition for a writ of habeas cor-
pus, the Court of Appeals vacated the decision, holding that
the question whether the respondent was attempting to “en-
ter” the United States could be litigated only in a deportation
hearing and not in an exclusion hearing. Because we con-

~ clude that the INS has statutory authority to proceed in an
exclusion hearing, we reverse the judgment below. We re-
mand to allow the Court of Appeals to consider what process
is due a permanent resident alien at an exclusion hearing.

I

Respondent Maria Antonieta Plasencia, a citizen of El Sal-
vador, entered the United States as a permanent resident
alien in March, 1970. She established a home in Los Angeles
with her husband, a United States citizen, and their minor
children. On June 27, 1975, she and her husband travelled
to Tijuana, Mexico. During their brief stay in Mexico, they

‘NOTSIAIQ LATIDSONVI AHL 40 SNOLIYTTI0D THIT WOMI 1710 (e o
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Supreme Gourt of the Hnited States
Hushington, B. C. 20523

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

October 25, 1982

Re: No. 81-129 Landon v. Plasencia

Dear John,

I would be willing to delete the words "for pay"
on page 2, and to add the word "merely" on page 13.
I am also willing to modify page 14 in substantially
the manner you have suggested. The next draft will

include these changes.

Sincerely,

Justice Stevens

Copies to the Conference
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[+ OL ' ). Justice White
AN e Fiie
Justice Powell

Justice Rehnquist
Justice Stevens

From: Justice O’Connor
Circulated:

Recirculated: _ 201 2 8 198:

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 81-129

MICHAEL LANDON, DISTRICT DIRECTOR OF
THE IMMIGRATION AND NATURALIZATION
SERVICE, PETITIONER v. MARIA
ANTONIETA PLASENCIA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[October —, 1982]

JUSTICE O’CONNOR delivered the opinion of the Court.

Following an exclusion hearing, the Immigration and Nat-
uralization Service (“INS”) denied the respondent, a perma-
nent resident alien, admission to the United States when she
attempted to return from a brief visit abroad. Reviewing
the respondent’s subsequent petition for a writ of habeas cor-
pus, the Court of Appeals vacated the decision, holding that
the question whether the respondent was attempting to “en-
ter” the United States could be litigated only in a deportation
hearing and not in an exclusion hearing. Because we con-
clude that the INS has statutory authority to proceed in an
exclusion hearing, we reverse the judgment below. We re-
mand to allow the Court of Appeals to consider what process
is due a permanent resident alien at an exclusion hearing.

I

Respondent Maria Antonieta Plasencia, a citizen of El Sal-
vador, entered the United States as a permanent resident
alien in March, 1970. She established a home in Los Angeles
with her husband, a United States citizen, and their minor
children. On June 27, 1975, she and her husband travelled
to Tijuana, Mexico. During their brief stay in Mexico, they
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To: The Chief Justice
.  Justice Brennan
F p / / 2 Justice White
4 Justice Marshall
Y ae A o Theaughoy Justice Blackmun
SFM'@“C fhanger Thimie o Justice Powell
Justice Rehnquist
Justice Stevens

From: Justice O’Connor

Circulated: —
Recirculated: aeT 27 1'98:'__m
3rd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 81-129

MICHAEL LANDON, DISTRICT DIRECTOR OF
THE IMMIGRATION AND NATURALIZATION
SERVICE, PETITIONER v. MARIA
ANTONIETA PLASENCIA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[October ———, 1982]

JUSTICE O’CONNOR delivered the opinion of the Court.

Following an exclusion hearing, the Immigration and Nat-
uralization Service (“INS”) denied the respondent, a perma-
nent resident alien, admission to the United States when she

_ attempted to return from a brief visit abroad. Reviewing
the respondent’s subsequent petition for a writ of habeas cor-
pus, the Court of Appeals vacated the decision, holding that
the question whether the respondent was attempting to “en-
ter” the United States could be litigated only in a deportation
hearing and not in an exclusion hearing. Because we con-
clude that the INS has statutory authority to proceed in an
exclusion hearing, we reverse the judgment below. We re-
mand to allow the Court of Appeals to consider whether the @
respondent, a permanent resident alien}was accorded due

process at the exclusion hearing.

I

Respondent Maria Antonieta Plasencia, a citizen of El Sal-
vador, entered the United States as a permanent resident
alien in March, 1970. She established a home in Los Angeles
with her husband, a United States citizen, and their minor
children. On June 27, 1975, she and her husband travelled
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Supreme Qourt of the Hnited States
HBashington, B, €. 20543

CHAMBERS OF

JUSTICE SANDRA DAY O'CONNOR

November 2, 1982

No. 81-129 Landon v. Plasencia

Dear Bill,

Thank you for your note concerning the last
two sentences on page 13. This will confirm our
discussion. I will replace the last two sentences
on page 13 with the following language, which you have
indicated will be acceptable:

"Our previous discussion has shown that
Congress did not intend to require the
use of deportation procedures in cases
such as this one. Thus, it would be
improper simply to impose deportation
procedures here because the reviewing
court may find them preferable. Instead,
the courts must evaluate the particular
circumstances and determine what
- procedures would satisfy the minimum
requirements of due process on the
re-entry of a permanent resident alien."”

Sincerely,

T T

Justice Brennan

Copies to the Conference
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- To: The Chief Justice
P p /7 : / 7 Justice Brennan
) / Justice White
L _ Justice Marshall
Stylistic Changes Throzghout Justice Blackmun
Justice Powell

Justice Rehnquist
Justice Stevens

-

From: Justice O’Connor
Circulated:

Recirculated: _ NOV 3 1080

4th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 81-129

MICHAEL LANDON, DISTRICT DIRECTOR OF
THE IMMIGRATION AND NATURALIZATION
SERVICE, PETITIONER v. MARIA
ANTONIETA PLASENCIA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

{October ——, 19821

JUSTICE O’CONNOR delivered the opinion of the Court.

Following an exclusion hearing, the Immigration and Nat-
uralization Service (“INS”) denied the respondent, a perma-
nent resident alien, admission to the United States when she
attempted to return from a brief visit abroad. Reviewing
the respondent’s subsequent petition for a writ of habeas cor-
pus, the Court of Appeals vacated the decision, holding that
the question whether the respondent was attempting to “en-
ter” the United States could be litigated only in a deportation
hearing and not in an exclusion hearing. Because we con-
clude that the INS has statutory authority to proceed in an
exclusion hearing, we reverse the judgment below. We re-
mand to allow the Court of Appeals to consider whether the
respondent, a permanent resident alien, was accorded due
process at the exclusion hearing.

I

Respondent Maria Antonieta Plasencia, a citizen of El Sal-
vador, entered the United States as a permanent resident
alien in March, 1970. She established a home in Los Angeles
with her husband, a United States citizen, and their ‘minor
children. On June 27, 1975, she and her husband travelled
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To: The Chief Justice
Justice Brennan

D — .”4‘
]lﬁf /( /é Justice White
. Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist

\st‘ ;;' e Mo ~ .
VESUL Lhangss rm@&ﬁgﬁ{:d'{ Justice Stevens
From: Justice O’Connor

Circulated: .
Recirculated: NOV 9 lg&_.

5th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 81-129

MICHAEL LANDON, DISTRICT DIRECTOR OF
THE IMMIGRATION AND NATURALIZATION
SERVICE, PETITIONER v. MARIA
ANTONIETA PLASENCIA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[November ——, 1982]

JUSTICE O’CONNOR delivered the opinion of the Court.

Following an exclusion hearing, the Immigration and Nat-
uralization Service (“INS”) denied the respondent, a perma-
nent resident alien, admission to the United States when she
attempted to return from a brief visit abroad. Reviewing

| the respondent’s subsequent petition for a writ of habeas cor-

| pus, the Court of Appeals vacated the decision, holding that
the question whether the respondent was attempting to “en-
ter” the United States could be litigated only in a deportation
hearing and not in an exclusion hearing. Because we con-
clude that the INS has statutory authority to proceed in an

| exclusion hearing, we reverse the judgment below. We re-

| mand to allow the Court of Appeals to consider whether the

| respondent, a permanent resident alien, was accorded due
process at the exclusion hearing.

I

Respondent Maria Antonieta Plasencia, a citizen of El Sal-
vador, entered the United States as a permanent resident
alien in March, 1970. She established a home in Los Angeles
with her husband, a United States citizen, and their minor
children. On June 27, 1975, she and her husband travelled
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NOTICE: This opinion is subject to formal revision before publication inthe Jirciulated:

prel print of the United States Reports. Readers are requested to
notify the %ner of Decisions, Supreme Court of the United States, Wash-

ington, D.C.
corrections may be made

SUPREME COURT OF THE UNITED STATES

No. 81-129

the preliminary print goes to press.

MICHAEL LANDON, DISTRICT DIRECTOR OF
THE IMMIGRATION AND NATURALIZATION
SERVICE, PETITIONER v. MARIA
ANTONIETA PLASENCIA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[(November 15, 1982)

JUSTICE O’CONNOR delivered the opinion of the Court.

Following an exclusion hearing, the Immigration and Nat-
uralization Service (“INS”) denied the respondent, a perma-
nent resident alien, admission to the United States when she
attempted to return from a brief visit abroad. Reviewing
the respondent’s subsequent petition for a writ of habeas cor-
pus, the Court of Appeals vacated the decision, holding that
the question whether the respondent was attempting to “en-
ter” the United States could be litigated only in a deportation
hearing and not in an exclusion hearing. Because we con-
clude that the INS has statutory authority to proceed in an
exclusion hearing, we reverse the judgment below. We re-
mand to allow the Court of Appeals to consider whether the
respondent, a permanent resident alien, was accorded due

process at the exclusion hearing.

I

Respondent Maria Antonieta Plasencia, a citizen of El Sal-
vador, entered the United States as a permanent resident
alien in March, 1970. She established a home in Los Angeles
with her husband, a United States citizen, and their minor
children. On June 27, 1975, she and her husband travelled

5 ofmymp jcal or other formal errors, in order that Kecire

su8tize O'Connor

———

NOV 15 =
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N ‘gwrgm Q;gur‘f of ﬂIB 'éﬁniish ,§f3t25
Hashington, B. . 20513

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

November 22, 1982

Re: 81-129 Landon v. Plasencia

MEMORANDUM TO THE CONFERENCE

It has come to my attention that footnote 4 in the
slip opinion in this case should be corrected. Unless there
is an objection, I intend to instruct the Reporter of
Decisions to amend footnote 4 to read as follows:

Voluntary departure for an alien who would
otherwise be deported also means that he will
not be subject to §212(a) (17), 8 U.S.C.
§1182 (a) (17) (1976 ed.), which at the time of
Plasencia's hearing, required aliens who had
once been deported to seek prior approval of
the Attorney General before re-entering.
There was no comparable requirement of prior
approval for aliens who had been excluded and
sought again to enter more than one year
later. §212, 8 U.S.C. §1182(a) (16). The
requirement of prior approval for deported
aliens now applies only within five years of
deportation. 95 Stat. 1612, §212(a) (17), 8
U.S5.C. §1182(a) (17) (1976 ed., Supp. V).

Sincerely,

SSHADNOD 40 RuvVHg 1 “NOTSTATA LJTHISANVK HLL 40 SNOLLOATION IHI WO J421a0d a1y
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