


Supreme Gonrt of the Huited States
Bashington, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE

December 28, 1982

Re: 81-1003 - White v. Massachusetts Council of Construction
Employers, Inc.

Dear Bill:
I join.

Regards,

Justice Rehnquist

Copies to the Conference
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Supreme Qonrt of Hye Vnited Shates
Washington, B. . 20543

CHAMBERS OF
JUSTICE Ww. J. BRENNAN, JR. December 27, 1982

RE: No. 81-1003 White v. Massachusetts Council of Construction
a Employers, .Inc. '

Tear Bill:

I agree.

v

Sincerely,
ﬁxﬂ
Justice Rehnquist

Copies to the Conference

SSTIINOD A0 XAVAIIT “NOTSTATA TITMISANVIK AT 30 CNATTAT A e e oo



Supreme Qonrt of the Hnited Stutes
Tuslington, B. €. 20543

CHAMBERS OF

JUSTICE Wx. J. BRENNAN, JR.

T'l/\i?ff ‘S: 61\0'{\14\1'(
H‘Hw( ‘(("—- W - wR sl
'S on Rle [Si\;*#ﬁc Ky

AL,

February 15, 1983

Re: White v. Massachusetts Council, No. 81-1003

Dear Bill:

Thank you for your quick response. Your revision of my
suggestion is quite agreeable.

Sincerely,

TS '. .
/‘//b A

wJdB, Jr.

Justice Rehnquist
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Supreme Gourt of the Hnited States
MWashingtan, B. . 205%3

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

February 15, 1983

Re: White v. Massachusetts Council, No. 81-1003

Dear Bill:
I'm still with you. Nevertheless, I confess that Harry's
dissent has drawn my attention to a problem that may need to be

addressed more fully.

As you know, I dissented in Alexandria Scrap and Reeves. I
still think those cases were wronély decided, but I accept them
as authority, and I agree that they require a reversal here.
Nevertheless, I am concerned that the market participation
exception be kept within prudent limits. 1In particular, Harry
correctly points out that the rationale of the exception comes
into question when the state seeks to impose restrictions that
reach beyond the immediate parties with which it does business--
as, for example, when it seeks to dictate the residence of
employees of its direct contractors. Unlike Harry, I would not
set the boundary of the exception at the line of strict privity
of contract. But it is clear that at some point along the
continuum, the state's measures cease to be simple terms of

dealing (as in Alexandria Scrap) and instead become an effort to

capture the ripple effect (as in Hicklin v. Orbeck).

I don't understand your opinion to disagree with this view;

it is obliquely addressed in your full paragraph on page 7. Nor
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do I think it necessary to decide in this case precisely where

the boundary lies. But I fear that without something more direct
in the majority opinion, we may be read as réjecting altogether
Harry's fundamental premise--that the state may not, under the

cover of market participation, range too far afield from its

immediate proprietary affairs.

Perhaps my concern can be remedied by including some

language along the following lines, perhaps as a footnote on page

JUSTICE BLACKMUN's opinion dissenting in part, post,
argues that the mayor's order goes beyond market
participation because it regulates employment contracts
between public contractors and their employees. We agree
with JUSTICE BLACKMUN that there are some limits on a state
or local government's ability to impose restrictions that
reach beyond the immediate parties with which the government
transacts business. Cf. Hicklin v. Orbeck, 437 U.S. 518,
529-531 (1978). We find it unnecessary in this case to
define those limits with precision, except to say that (at
least in the present context) we think the city is not
required to stop at the boundary of formal privity of

contract. 1In this case, the mayor's executive order covers ...
a discrete, identifiable class of economic activity in which

the city is a major participant. Everyone affected by the
order is, in a substantial if informal sense, "working for
the city." See also McCarthy v. Philadelphia Civil Service
Comm'n, 424 U.S. 645 (1976); Atkin v. Kansas, 191 uU.S. 207
(1903). Wherever the limits of the market participation
exception may lie, we conclude that the executive order in
this case falls well within the scope of Alexandria Scrap

and Reeves.

I do not insist on this particular language or format, but I

don't want to write separately and hope you can see your way

clear to including something along these lines.

Sincerely,

Justice Rehnquist
Copies to the Conference
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Supreme Qonrt of the Hnited States
Hashington, B. €. 20543

CHAMBERS OF

JUSTICE BYRON R. WHITE
February 9, 1983

Re: 81-1003 -

White v. Massachusetts Council
of Construction Employers, Inc.

Dear Harry,
Please join me.

Sincerely yours,

vy

Justice Blackmun

Copies to the Conference

cpm
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Supreme Qourt of the Vnited States
Waslington, B. €. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

December 1, 1982

Re: No. 81-1003 - White v. Massachusetts Council
of Construction Employers, Inc.

Dear Bill:
I await further writings.

Sincerely,

—7
Cf.*ﬂb{ .
T.M.

Justice Rehnquist

cc: The Conference
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Supreme Gonrt of the nited States
Washington, B. (. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

January 4, 1983

Re: No. 81-1003 - White v. Massachusetts Council
of Construction Emplovers, Inc.

Dear Bill:
Please join me.

Sincerely,

Justice Rehnquist

cc: The Conference
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Supreme Qonrt of the Hinited Siutes
Waslington, B. §. 20543

CHAMBERS OF b l L
JUSTICE HARRY A. BLACKMUN December 1, 1:%:.

Re: No. 81-1003 - white v. Massachusetts Council
of Construction Employers, Inc.

Dear Bill:

In due course, I shall try my hand in at least a
partial dissent in this case.

Sincerely,

c;%;uk fl_

—-"’\

Justice Rehnguist

cc: The Conference




CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

Suprente Qonrt of the Hnited Stutes
Washington, B. §. 20543

Re: No. 81-1003 - White v. Massachusetts Council
of Construction Employers, Inc.

Dear Bill:

In view of your note of December 2, I shall defer my
writing until after your second draft is circulated.

Sincerely,

//
Ao

Justice Rehnquist

cc: The Conference

December 2, 13%8:
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Supreme Gonrt of the Hnited Sintes
Washington, B. €. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

Re: No. 81-1003 - White v. Massachusetts Council
of Construction Employers, Inc.

January 3, 19832

Dear Bill:

Despite the substantial revision of your opinion from
its first draft, I shall still prepare a partial dissent.
This should be brief, but I may not get it around until the
January Session is behind us.

Sincerely,

Aoy _

Justice Rehnguist

cc: The Conference
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice Blackmun

Circulated: FEB 9 183
Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 81-1003

KEVIN H. WHITE, ETC., ET AL., PETITIONERS v.
MASSACHUSETTS COUNCIL OF CONSTRUC-
TION EMPLOYERS, INC., ET AL.

ON WRIT OF CERTIORARI TO THE SUPREME JUDICIAL COURT
OF MASSCHUSETTS

[February —, 1983]

JUSTICE BLACKMUN, concurring in part and dissenting in
part.

I agree with the Court that this case presents two issues:
(1) the validity of the mayor’s executive order as applied to
projects funded entirely by the city of Boston with its own
revenues, and (2) the validity of the order as applied to
projects funded in part with federal revenues pursuant to
certain congressionally created grant programs.

I

Respecting the second issue, I am in agreement with the
Court’s conclusion that Congress, in creating the grant pro-
grams in question, specifically authorized “the type of paro-
chial favoritism expressed in the order.” Ante, at9. Asthe
Court holds, Congress unquestionably has the power to au-
thorize state or local discrimination against interstate com-
merce that otherwise would violate the dormant aspect of the
Commerce Clause. Prudential Ins. Co. v. Benjamin, 328
U. S. 408, 418-427 (1946).!

' Because the Court does not pass on the possible invalidity of the execu-
tive order under the Privileges and Immunities Clause, U. S. Const., Art.
IV, 82, cl. 1, it has no oceasion to determine whether Congress may au-
thorize, through affirmative legislation, what otherwise would be a viola-
tion of that Clause. This question may present considerations different
from those presented by the dormant Commerce Clause. See L. Tribe,
American Constitutional Law § 6-31, at 403, n. 18 (1978). For the reasons
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O'Connor

From: Justice Blackmun

Circulated:
Recirculated:
2nd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 81-1003

KEVIN H. WHITE, ETC., ET AL., PETITIONERS wv.
MASSACHUSETTS COUNCIL OF CONSTRUC-
TION EMPLOYERS, INC., ET AL.

ON WRIT OF CERTIORARI TO THE SUPREME JUDICIAL COURT
OF MASSCHUSETTS

[February ——, 1983]

JUSTICE BLACKMUN, with whom JUSTICE WHITE joins,
concurring in part and dissenting in part.

I agree with the Court that this case presents two issues:
(1) the validity of the mayor’s executive order as applied to
projects funded entirely by the city of Boston with its own
revenues, and (2) the validity of the order as applied to
projects funded in part with federal revenues pursuant to
certain congressionally created grant programs.

I

Respecting the second issue, I am in agreement with the
Court’s conclusion that Congress, in creating the grant pro-
grams in question, specifically authorized “the type of paro-
chial favoritism expressed in the order.” Ante, at 9. Asthe
Court holds, Congress unquestionably has the power to au-
thorize state or local discrimination against interstate com-
merce that otherwise would violate the dormant aspect of the
Commerce Clause. Prudential Ins. Co. v. Benjamin, 328
U. S. 408, 418427 (1946).

 Because the Court does not pass on the possible invalidity of the execu-
tive order under the Privileges and Immunities Clause, U. S. Const., Art.
IV, §2, cl. 1, it has no occasion to determine whether Congress may au-
thorize, through affirmative legislation, what otherwise would be a viola-
tion of that Clause. This question may present considerations different
from those presented by the dormant Commerce Clause. See L. Tribe,
American Constitutional Law § 6-31, at 403, n. 18 (1978). For the reasons

FEB 24 '38°
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Supreme Conrt of the United States
Faslmgton, B. €. 205%3

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN _ February 25, 1983

MEMORANDUM TO THE CONFERENCE

Re: No. 81-1003 - White v. Massachusetts Council

After some "negotiations" with Bill Rehnquist's cham-
bers, I shall try to accommodate him with two changes in the
first sentence of the paragraph beginning on page 8 of my
opinion concurring in part and dissenting in part. The
first change is to insert the word "evidently" immediately
after the semicolon, so the language reads "evidently, the
Court acknowledges ..." The second change is -in the sixth
line of that paragraph; I shall replace "does the sort of"™
with the word "did."

I must assume there will be no objection to these
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Supreme Qonrt of the Hnited Stutes
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

December 2, 1982

81-1003 White v. Massachusetts Council

Dear Bill:

I note that you plan to make some changes in your
first draft.

In this connection, I have seen the comments of
John and Sandra.

In view of my dissent in Reeves, I would prefer
not to expand the "proprietary" concept. I have thought
that the facts in this case do not require any expansion.

In any event, I will await your second draft.

Sincerely,

Justice Rehnquist
1fp/ss

cc: The Conference



December 20, 1982

81-1003 wWhite v. Massachusetts Council

Dear Bill:

Given your conclusion that nothing in the record
. supports respondent's contention that "private funds" were
used in addition to city funds in some of the construction
projects, I find your opinion totally convincing.

You addressed the more difficult question in vour
-earlier circulation: whether the city would be a "market
participant® where both public and private funds were used
on the vroject. I am inclined to think that it would remain
a market participant - rather than a "regulator" - so long
as the funds were limited to paying contractors and subcon-
tractors. I would have a different view if the city sought
to extend its restrictive order to manufacturers or suppli-
ers of goods and materials, insurance companies, and the
like. The city then would be acting as a regulator rather
than an emplover,

I believe the first sentence on page 5 of vyour
opinion leaves these more difficult questions for another
day.

’

Sincegely,

Justice Rehnquist
1fp/ss



Supreme Qonrt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF

JUSTICE LEWIS F POWELL,JUR.

December 20, 1982

81-1003 white v. Massachusetts Council

Dear Bill:
Please join me.

Sincerely,
éﬁiiz<fi&o~4/1,,

Justice Rehnquist

1fp/ss

cc: The Conference
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) To: The.Chief Justice
Justice Brennan
‘ Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Stevens
Justice O’Connor

From: Justice Rehnquist

Circulated: NOV 29 1982
Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 81-1003

KEVIN H. WHITE, ETC., ET AL., PETITIONERS v.
MASSACHUSETTS COUNCIL OF CONSTRUCTION
EMPLOYERS, INC., ET AL.

ON WRIT OF CERTIORARI TO THE SUPREME JUDICIAL COURT
OF MASSACHUSETTS

[December ——, 1982]

JUSTICE REHNQUIST delivered the opinion of the Court.

Since our decision in Hughes v. Alexandria Scrap Corp.,
426 U. S. 794 (1976), it has been settled that state and local
governments are not restrained by the Commerce Clause,
U. S. Const., Art. I, §8, cl. 3, when they enter the market-
place as “market participants.” We now must decide
whether the City of Boston is a “market participant” when it
provides public funds, from local and federal sources, for
building construction within the City that also is financed by
private funds. If it is a market participant, then an execu-
tive order issued by the mayor of Boston mandating a City
resident preference for 50% of the jobs on construction
projects receiving public funds need not be independently
justified under the Commerce Clause.

I
The mayor’s executive order provided as follows:

“On any construction project funded in whole or in
part by City funds, or funds which, in accordance with a
federal grant or otherwise, the City expends or adminis-
ters, and to which the City is a signatory to the construec-
tion contract, the worker hours on a craft-by-craft basis
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Bupreme ourt of the Hnited States
Washington, B. C. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

December 2, 1982

Re: No. 1003 White v. Mass. Council of Construction
Employers, Inc. ' RS e

MEMORANDUM TO THE CONFERENCE

I have received several suggestions which I shall
try to incorporate to a greater or lesser degree in
a second draft. The second draft will probably be
ready in about a week or ten days.

Sincerely,

7 il

SSHHSNOD A0 X}IV}IHI'I ‘NOISIAI(I TATIADSOANYVIN THIT JO CNOTINTITAND TTIT  IIONT T 710 e oy iy +reay




To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Stevens
Justice O’Connor

From: Justice Rehnquist

Circulated:

Recirculated: OEC 17 1982

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 81-1003

KEVIN H. WHITE, ETC., ET AL., PETITIONERS v.
MASSACHUSETTS COUNCIL OF CONSTRUC-
TION EMPLOYERS, INC., ET AL.

ON WRIT OF CERTIORARI TO THE SUPREME JUDICIAL COURT
OF MASSCHUSETTS

[December ——, 1982]

JUSTICE REHNQUIST delivered the opinion of the Court.

In 1979 the mayor of Boston, Massachusetts, issued an ex-
ecutive order! which required that all construction projects
funded in whole or in part by city funds, or funds which the
city had the authority to administer, should be performed by
a work force consisting of at least half bona fide residents of
Boston.?  The Supreme Judicial Court of Massachusetts
decided that the order was unconstitutional, observing that

!The executive order provides:

“On any construction project funded in whole or in part by City funds, or
funds which, in accordance with a federal grant or otherwise, the City ex-
pends or administers, and to which the City is a signatory to the construe-
tion contract, the worker hours on a craft-by-craft basis shall be per-
formed, in accordance with the contract documents established herewith,
as follows:

a. at least 50% by bona fide Boston residents;

b. at least 25% by minorities;

c. at least 10% by women.”

Only the residency requirement is being challenged.

2In 1980, of approximately $482 million expended on construction in the
City of Boston, some $54 million, or 11%, was spent on projects to which
the executive order applied. Of this latter amount, approximately $34
million represented projects being funded in part through federal Urban
Development Action Grants (UDAGs).
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P S8

To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Stevens
Justice O’Connor

From: Justice Rehnquist

Circulated:
Recirculated:
3rd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 81-1003

KEVIN H. WHITE, ETC.,, ET AL., PETITIONERS wv.
MASSACHUSETTS COUNCIL OF CONSTRUC-
TION EMPLOYERS, INC., ET AL.

ON WRIT OF CERTIORARI TO THE SUPREME JUDICIAL COURT
OF MASSCHUSETTS

[December ~——, 1982]

JUSTICE REHNQUIST delivered the opinion of the Court.

In 1979 the mayor of Boston, Massachusetts, issued an ex-
ecutive order' which required that all construction projects
funded in whole or in part by city funds, or funds which the
city had the authority to administer, should be performed by
a work force consisting of at least half bona fide residents of
Boston.?  The Supreme Judicial Court of Massachusetts
decided that the order was unconstitutional, observing that

'The executive order provides:

“On any construction project funded in whole or in part by City funds, or
funds which, in accordance with a federal grant or otherwise, the City ex-
pends or administers, and to which the City is a signatory to the construe-
tion contract, the worker hours on a craft-by-craft basis shall be per-
formed, in accordance with the contract documents established herewith,
as follows:

a. at least 50% by bona fide Boston residents;

b. at least 25% by minorities;

¢. at least 10% by women.”

Only the residency requirement is being challenged.

*In 1980, of approximately $482 million expended on construction in the
City of Boston, some $54 million, or 11%, was spent on projects to which
the executive order applied. Of this latter amount, approximately $34
million represented projects being funded in part through federal Urban
Development Action Grants (UDAGs).

DEC 23 1982
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To: The Chief Justice
Justice Brennan
Justice White

g Justice Marshall

AT Justice Blackmun

L Justice Powell

Justice Stevens

Justice O’Connor

82 DEC 35 P1:33 , _
' From: Justice Rehnquist

Circulated:
Recirculatedg AN 4 1983
4th DRAFT
SUPREME COURT OF THE UNITED STATES
No. 81-1003

KEVIN H. WHITE, ETC., ET AL., PETITIONERS wv.
MASSACHUSETTS COUNCIL OF CONSTRUC-
TION EMPLOYERS, INC., ET AL.

ON WRIT OF CERTIORARI TO THE SUPREME JUDICIAL COURT
OF MASSCHUSETTS

[December ——, 1982]

JUSTICE REENQUIST delivered the opinion of the Court.

In 1979 the mayor of Boston, Massachusetts, issued an ex-
ecutive order' which required that all construction projects
funded in whole or in part by city funds, or funds which the
city had the authority to administer, should be performed by
a work force consisting of at least half bona fide residents of
Boston.?  The Supreme Judicial Court of Massachusetts
decided that the order was unconstitutional, observing that

'The executive order provides:

“On any construction project funded in whole or in part by City funds, or
funds which, in accordance with a federal grant or otherwise, the City ex-
pends or administers, and to which the City is a signatory to the construe-
tion contract, the worker hours on a craft-by-craft basis shall be per-
formed, in accordance with the contract documents established herewith,
as follows:

a. at least 50% by bona fide Boston residents;

b. at least 25% by minorities;

c. at least 10% by women.”

Only the residency requirement is being challenged.

2In 1980, of approximately $482 million expended on construction in the
City of Boston, some $54 million, or 11%, was spent on projects to which
the executive order applied. Of this latter amount, approximately $34
million represented projects being funded in part through federal Urban
Development Action Grants (UDAGs).
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To: The Chief Justice
Justice Brennan
S Justice White
] v STYLISTIC CHANGES TrhouGHOUT Justice Marshall
Justice Blackmun
Justice Pawell
Justice Stevens
Justice O’Connor

From: Justice Rehnquist

Circulated:

Recirculated: FEB I 7 1982

5th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 81-1003

KEVIN H. WHITE, Etc., ET AL., PETITIONERS v.
MASSACHUSETTS COUNCIL OF CONSTRUC-
TION EMPLOYERS, INC., ET AL.

ON WRIT OF CERTIORARI TO THE SUPREME JUDICIAL COURT
OF MASSCHUSETTS

[December ——, 1982]

) JUSTICE REHNQUIST delivered the opinion of the Court.

In 1979 the mayor of Boston, Massachusetts, issued an ex-
ecutive order' which required that all construction projects
funded in whole or in part by city funds, or funds which the
city had the authority to administer, should be performed by
a work force consisting of at least half bona fide residents of
Boston.*  The Supreme Judicial Court of Massachusetts
decided that the order was unconstitutional, observing that

!The executive order provides:

“On any construction project funded in whole or in part by City funds, or
funds which, in accordance with a federal grant or otherwise, the City ex-
pends or administers, and to which the City is a signatory to the construe-
tion contract, the worker hours on a craft-by-craft basis shall be per-
formed, in accordance with the contract documents established herewith,
as follows:

a. at least 50% by bona fide Boston residents;

b. at least 25% by minorities;

c. at least 10% by women.”

Only the residency requirement is being challenged.

In 1980, of approximately $482 million expended on construction in the
City of Boston, some $54 million, or 11%, was spent on projects to which
the executive order applied. Of this latter amount, approximately $34
million represented projects being funded in part through federal Urban
Development Action Grants (UDAGS).
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-
Supreme ot of the Hnited Btates
Washington, B. . 205%3 .

CHAMBERS OF
Q ,
JUSTICE WILLIAM H. REHNQUIST /ﬂ' g P
| w¥ ¥ W
March 1, 1983 yw/

MEMORANDUM TO THE CONBERENCE \y M
Re: Case Held /for No. 81-1003, White v. Ma$s chqsiﬂts

Council
nion Building & Construction Trades v |}/f£‘AA/

In this case, the New Jersey Supreme Court upheldjg'
city ordinance which requires that public works contractors
"make every.gggggg,;g,employ persons residing within the
City of Camgden but in no évent shallTIess than 40% of the
entire labor force be residents of the City of Camden."™ Th
state court rejected a Commerce Clause challenge to the
ordinance, finding that because the city was acting as a
market participant rather than a regulator, its activities ,,,r‘~
were allowable under Alexandria Scrap Corp. This is
consistent with our decision in White.

No.
Mayor of

amaen

The jurisdictional statement presents two additional
issues. First, it is argued that the resident prererence in
the ordinance violates the Privileges and Immunities Clause.
The state court agreed with the dicta of the Massachusetts
court in White, and held that a Privileges and Immunities
Clause violation does not occur where out-of-state residents
are treated no differently than a majority of in-state
residents. I believe this reasoning is consistent with our
decision in Hicklin v. Orbeck, 437 U.S. 518, 523-524 (1978),
though other members of the Court may feel differently.

Finally, the appellants argue that the residency
requirement offends the Equal Protection Clause by

impermissibly infringing upon the fundamental right to
travel. While the ate court's decision om thiis point is
not clear, it may be fairly read as saying that the

possibility of employment in 100% of the jobs created by
public works projects is not within the scope of rights

Go ) robedm my barch memo, 'k i nat o Wk o Gouwd bao
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/A') protected by the fundamental right to travel. If, however,
the right to travel is involved in this case, an issue is
presented that the Court left open in McCarthy v.
Philadelphia Civil Service Commission, 424 U.S. 645 (1976)
(Per Curiam). In that case, the Court concluded that a
continuing residency requirement did not infringe on the
right to travel; the Court intimated that a durational
residency requirement would present a more difficult
question; this case involves a durational residency
requirement. The New Jersey Supreme Court did not indicate
whether there were actually people who would travel
interstate to reach Camden; having seen the place, I am
inclined to believe whatever interstate travel was involved

would be away from Camden rather than towards it (apologies
to WJB).

Although there are arguments for noting probable
jurisdiction, I will vote to DFWSFQ.

Slncerely,

(/szz -
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rvnwudmb i,
&i'ﬁh v eun, ,rou& A Gimk: datiaon . Ruguuman.

Doua\om 41 U S. 0,34 e42- 64 K (1a13). Cw Qm?wk ok in Mo

W&Wawmm Touwo by wbd
\k& muﬂm-&k&?‘->'&mmfnho9m' ' \ow

whve Ve aw w <ucmmgﬁm&uk.1§§;:& ronnasdend c& B

(PRaeD o iﬁﬂﬁ*& Aov 4 Some
S, &0 W,W
- M.

'\$ am. cmthmi k- W, N4g1€£.;acmNﬁk,c&nsig?}b.mee;
. . . . . 'v'\, Demﬂ)'!l see . 7
wwmq (\hgd&&ma, O do ret Lade de odtimomes @fﬂmdhb adomardol
wdon Ga Pt Soum - Seo O v. Kansww) 181 U.'S. 207, 422~ 223 (14 3)

Th s & Jm sfaz b B condibano which & WOl S
‘ﬁw mwws«“ L TELY

£ ducakion. , 412 F : . 16A L&DN\( \aT (Q.,.,M\ & emplourark oo

aummﬁu&‘o\ u&-m L_g}_&gg@_gv Q. DR w L+ 1‘10 S. 103 (\q'n)

u&whudh&.uunw sk




Supreme Qonrt of the Hnited States
HWashington, B. €. 20543

. CHAMBERS OF
JUSTICE JOMN PAUL STEVENS

December 30, 1982

Re: 81-1003 - white v. Massachusetts Council
of Construction Emplovers

Dear Bill:

The first full sentence at the top of page 6 seems
somewhat broader than necessary. I wonder if you could
either eliminate it entirely, or perhaps revise it to limit
its application to the specific conditions involved in this

case.

What I am concerned about is a case in which the city
might admittedly be a market participant, but then impose
market regulations as a condition of a contract. For
example, I would be reluctant to conclude that there could
never be any Commerce Clause objection to a city's
regulation of its customers' use of products made with city-
produced electricity. Perhaps my concern is unrealistic,
but on the other hand I'm not sure you need to make the
sentence as broad as it presently reads.

Also, in the following sentence on the same page should
you not refer to the "former case" rather than the "latter
case?"

Apart from the first concern, I expect to join your
opinion, but in view of the novelty of the case I thlnk I
will await other writings.

Réspectfully,

Justice Rehnquist

Copies to the Conference
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Supreme Qourt of the My Stntrg g
Washington, B. €. 20543

CHAMBERS OF

- =JUSTICE JOHMN PAUL STEVENS

Februar§ 22, 1983

Re: 81-1003 - white v. Massachusetts Council

of Construction Employers

Dear Bill:
Please join me.

Respectfully,

9
A

Justice Rehnquist

Copies to the Conference
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Bupreme Qourt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

December 1, 1982

No. 81-1003 White v. Mass. Council of Construction

Employers, 'Inc.

Dear Bill,

While I agree that the judgment should be reversed in
this case, I am reluctant to do so on the basis of the broad
expansion of the market participation exemption outlined in
your opinion. I am inclined to resolve this case on the basis
of Congress' express authorization of the hiring of local
residents. I will attempt to circulate a separate concur-
rence in the judgment in due course.

Sincerely,

Justice Rehnquist

SSHEONOD A0 XAVHGTT “NOISTATA LATUISANVH AHL A0 SNOTIOTTTON THT trss eorrems s oo

Copies to the Conference




Supreme Qourt of the Bnited States
MWazlington, B. . 20543

CHAMBERS OF

JUSTICE SANDRA DAY O'CONNOR

December 20, 1982

No. 81-1003 White v. Mass. Council of Constr. Workers

Dear Bill,

Please join me in your revised opinion.

Sincerely,

Justice Rehnquist

Copies to the Conference
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Supreme Qonrt of the Hnited States
Hasghington, B. . 20513

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

February 15, 1983

Re: No. 81-1003 white v. Massachusetts Council

Dear Bill,

I think Bill Brennan's suggestion dated February 15

is a good one and would be an appropriate addition.

Sincerely,

Justice Rehnquist

Copies to the Conference
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