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SUPREME COURT OF THE UNITED STATES
No. 80-1146

RONALD M. ZOBEL anD PATRICIA L. ZOBEL, APPEL-
LANTS v. THOMAS WILLIAMS, COMMISSIONER OF
REVENUE, aND ALASKA

ON APPEAL FROM THE SUPREME COURT OF ALASKA
{December ——, 1981]

CHIEF JUSTICE BURGER delivered the opinion of the
Court.

The question presented on this appeal is whether a statute
under which a State distributes income derived from its natu-
ral resources to the adult citizens. of the State in varying
amounts based on the length of each citizen’s residence vio-
lates the constitutional rights of newer state citizens. The
Alaska Supreme Court sustained the constitutionality of the
law. We noted probable jurisdiction and stayed the distribu-
tion of dividend funds, U. S. (1981). We reverse.

I

The 1967 discovery of large oil reserves on state-owned
land in the Prudhoe Bay area of Alaska resulted in a windfall
to the State. The dimensions of this fortuitous development
are suggested in the comparison of the State’s 1969 total bud-
get of $124 million with the $3.7 billion in petroleum revenues
the State received during the 1981 fiscal year from its oil
bounty.'! This income will continue, and most likely grow, at
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'Alaska Department of Revenue, Revenue Sources FY 1981-1983
(1981). ({Inciudes General Fund unrestricted petroleum revenues of $3.3
billion and petroleum revenues directly deposited in the Permanent Fund
in the amount of $400 million. An additional $900 million was transferred




CHAMBIRS OF
THE CHIEF JUSTICE

December 18, 1981

RE: -No. 80-1146 - Zobel v. Williams

-~

MEMOPRANDUM TO THE CONFERENCE: E
e

The divergent views expressed in this case are not &
surorising in light of the diversitv of positions at Conference =
and especially the unigueness of the issues presented by the =
Alaska program. . Plainly, both Egual Protection and the right to Z
travel aspects of Shapiro and other cases bear to some extent on ?
this case, but it fits neatlv into neither category. E

This case does not really present a typical "travel" issue
since the Alaska plaintiffs are established residents, not
travelers seeking immediate welfare or other benefits. Only in
the sense that Shapiro, Memorial Eospital, and Sosna equated the
right to travel with the application of Egual Protection to new
residents do we have a right to travel case.

1'1'10D
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I can go the Equal Protection route but I sought instead a
way to carry those strongly opposed to that raticnale by using
the egual footing analogy. It now appears that there is a
greater likelihood of consensus on an Zqual Protection basis than
on the more novel rationale of my first draft, although I believe
that my "equal footing" notion is conceptually gquite similar to -
- a "first cousin" of -- Egual Protection. In due course I will
therefore circulate a new draft following the Egual Protection

rationale.

In this busy season I venture to suggest all of you await
the new draft in which I will focus on Equal Protection while

maintaining the interesting "equal footing" analogy.
/

/ Regards,




Supreme Gonrt of the Hnited States
Washington, B. . 205%3

CHAMBERS OF

THE CHIEF JUSTICE P
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December 28, 1981

RE: Zobel v. Williams, No. 80-1146.

Dear Lewis:
Thank you for your personal memo of December 15.

I expected some "flak" on this case because there are
several rationales for a common result., I have some
problems with most of those rationales:

1. I do not see this case as really involving
any literal”right to travel.” The injured parties
seeking relief are not travellers but established
residents of Alaska.

2. No fundamental rights are involved in this
case, in the Shapiro and Memorial Hospital sense. It is
therefore hard to fit this case into the Equal
Protection framework established by those cases.

3. I have long been skeptical of the balancing
approach. It is too result oriented to suit me and it
is a process more suited to legislatures than to the
judiciary.

I see this case as a matter of treating all bona fide
residents equally without regard to the date on which they
acquired the status of resident or citizen. It was my
effort to meet the views of some that we should avoid the
Equal Protection approach that has encountered resistance.
Realistically, "Equal Footing" and Equal Protection are not
all that far apart.

As I re-examined the briefs over the past week, I was
troubled by the dubious help we were given. This is a close
and very important question deserving the level of advocacy
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of an Erwin Griswold or Bernard Segal. 1 am considering
moving for reargument and inviting competent amici to give
us the kind of assistance this case deserves.

Would you go along with a motion for reargument?

Regards,

’
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 80-1146

RONALD M. ZOBEL anp PATRICIA L. ZOBEL, APPEL-
LANTS v. THOMAS WILLIAMS, COMMISSIONER
OF REVENUE, anD ALASKA

ON APPEAL FROM THE SUPREME COURT OF ALASKA
[May ——, 1982]

CHIEF JUSTICE BURGER delivered the opinion of the
Court.

The question presented on this appeal is whether a statu-
tory scheme by which a State distributes income derived
from its natural resources to the adult citizens of the State in
varying amounts, based on the length of each citizen’s resi-
dence, violates the equal protection rights of newer state citi-
zens. The Alaska Supreme Court sustained the constitu-
tionality of the statute. Williams v. Zobel, 619 P. 2d 448
(Alaska 1980). We noted probable jurisdiction and stayed
the distribution of dividend funds, — U. S. —— (1981).
We reverse.

I

The 1967 discovery of large oil reserves on state-owned
land in the Prudhoe Bay area of Alaska resulted in a windfall
to the State. The State, which had a total budget of $124
million in 1969, before the oil revenues began to flow into the
state coffers, received $3.7 billion in petroleum revenues dur-
ing the 1981 fiscal year.! This income will continue, and

‘Alaska Department of Revenue, Revenue Sources FY 1981-1983
(1981). (Includes General Fund unrestricted petroleum revenues of $3.3
billion and petroleum revenues directly deposited in the Permanent Fund
in the amount of $400 million. An additional $900 million was transferred
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SUPREME COURT OF THE UNITED STATES

No. 80-1146

RONALD M. ZOBEL anD PATRICIA L. ZOBEL, APPEL-
LANTS v. THOMAS WILLIAMS, COMMISSIONER
OF REVENUE, anpD ALASKA

ON APPEAL FROM THE SUPREME COURT OF ALASKA
(May —, 1982]

CHIEF JUSTICE BURGER delivered the opinion of the
Court.

The question presented on this appeal is whether a statu-
tory scheme by which a State distributes income derived
from its natural resources to the adult citizens of the State in
varying amounts, based on the length of each citizen’s resi-
dence, violates the equal protection rights of newer state citi-
zens. The Alaska Supreme Court sustained the constitu-
tionality of the statute. Williams v. Zobel, 619 P. 2d 448
(Alaska 1980). We noted probable jurisdiction and stayed
the distribution of dividend funds, —— U. S. (1981).
We reverse.

I

The 1967 discovery of large oil reserves on state-owned
land in the Prudhoe Bay area of Alaska resulted in a windfall
to the State. The State, which had a total budget of $124
million in 1969, before the oil revenues began to flow into the
state coffers, received $3.7 billion in petroleum revenues dur-
ing the 1981 fiscal year.! This income will continue, and

"Alaska Department of Revenue, Revenue Sources FY 1981-1983
(1981). (Includes General Fund unrestricted petroleum revenues of $3.3
billion and petroleum revenues directly deposited in the Permanent Fund
in the amount of $400 million. An additional $900 million was transferred
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From: The Chief Justice

Circulated:

Recirculated::ﬂAY 2 o0n

ith DRAFT
SUPREME COURT OF THE UNITED STATES

No. 80-1146

RONALD M. ZOBEL anD PATRICIA L. ZOBEL, APPEL-
LANTS v. THOMAS WILLIAMS, COMMISSIONER
OF REVENUE, aND ALASKA

ON APPEAL FROM THE SUPREME COURT OF ALASKA
[May —, 1982]

CHIEF JUSTICE BURGER delivered the opinion of the
Court.

The question presented on this appeal is whether a statu-
tory scheme by which a State distributes income derived
from its natural resources to the adult citizens of the State in
varying amounts, based on the length of each citizen’s resi-
dence, violates the equal protection rights of newer state citi-
zens. The Alaska Supreme Court sustained the constitu-
tionality of the statute. Williams v. Zobel, 619 P. 2d 448
(Alaska 1980). We noted probable jurisdietion and stayed
the distribution of dividend funds, —— U. S. —— (1981).
We reverse.

I

The 1967 discovery of large oil reserves on state-owned
land in the Prudhoe Bay area of Alaska resulted in a windfall
to the State. The State, which had a total budget of $124
million in 1969, before the oil revenues began to flow into the
state coffers, received $3.7 billion in petroleum revenues dur-
ing the 1981 fiscal year.! This income will continue, and

'Alaska Department of Revenue, Revenue Sources FY 1981-1983
(1981). (Includes General Fund unrestricted petroleum revenues of $3.3
billion and petroleum revenues directly deposited in the Permanent Fund
in the amount of $400 million. An additional $300 million was transferred
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5th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 80-1146

RONALD M. ZOBEL anD PATRICIA L. ZOBEL, APPEL-
LANTS v. THOMAS WILLIAMS, COMMISSIONER
OF REVENUE, AND ALASKA

ON APPEAL FROM THE SUPREME COURT OF ALASKA
(May ——, 1982]

CHIEF JUSTICE BURGER delivered the opinion of the
Court.

The question presented on this appeal is whether a statu-
tory scheme by which a State distributes income derived
from its natural resources to the adult citizens of the State in
varying amounts, based on the length of each citizen’s resi-
dence, violates the equal protection rights of newer state citi-
zens. The Alaska Supreme Court sustained the constitu-
tionality of the statute. Williams v. Zobel, 619 P. 2d 448
(Alaska 1980). We noted probable jurisdiction and stayed
the distribution of dividend funds, — U. S. —— (1981).
We reverse.

I

The 1967 discovery of large oil reserves on state-owned
land in the Prudhoe Bay area of Alaska resulted in a windfall
to the State. The State, which had a total budget of $124
million in 1969, before the oil revenues began to flow into the
state coffers, received $3.7 billion in petroleum revenues dur-
ing the 1981 fiscal year.' This income will continue, and

'Alaska Department of Revenue. Reveniue Sources FY 1981-1983
(1981). (Includes General Fund unrestricted petroleum revenues of $3.3
billion and petroleum revenues directly deposited in the Permanent Fund
in the amount of $400 million. An additional $900 million was transferred
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No. 80-1146

RONALD M. ZOBEL anD PATRICIA L. ZOBEL, APPEL-
LANTS v. THOMAS WILLIAMS, COMMISSIONER
OF REVENUE, aND ALASKA

ON APPEAL FROM THE SUPREME COURT OF ALASKA
(June —, 1982}

CHIEF JUSTICE BURGER delivered the opinion of the

Court.

The question presented on this appeal is whether a statu-
tory scheme by which a State distributes income derived
from its natural resources to the adult citizens of the State in
varying amounts, based on the length of each citizen’s resi-
dence, violates the equal protection rights of newer state citi-
zens. The Alaska Supreme Court sustained the constitu-
tionality of the statute. Williams v. Zobel, 619 P. 2d 448
(Alaska 1980). We noted probable jurisdiction and stayed
the distribution of dividend funds, — U. S. —— (1981).

We reverse.
I

The 1967 discovery of large oil reserves on state-owned
land in the Prudhoe Bay area of Alaska resulted in a windfall
to the State. The State, which had a total budget of $124
million in 1969, before the oil revenues began to flow into the
state coffers, received $3.7 billion in petroleum revenues dur-
ing the 1981 fiscal year.! This income will continue, and

'Alaska Department of Revenue, Revenue Sources FY 1981-1983
(1981). (Includes General Fund unrestricted petroleum revenues of $3.3
billion and petroleum revenues directly deposited in the Permanent Fund
in the amount of $400 million. An additional $900 million was transferred
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Supreme Qourt of e Wnited States
Hushington, B. . 20543

CHAMBERS OF
JUSTICE Ww. J. BRENNAN, JR. December 15, 1981

RE: No. 80-1146 Zobel v. Alaska

Dear Chief:

This is of course a novel, complex and difficult case.
But my notes of the conference discussion indicate votes to
reverse based on the failure to meet the rationality stand-
ard of the Equal Protection Clause; although some of us also
suggested that the first sentence of the Fourteenth Amendment
equated residence and citizenship and Teft no room for tiers
of citizens. I don't read your opinion as based on either
ground and am sorry to say as presently written cannot join

it.

Sincerely,

Flud

The Chief Justice

cc: The Conference
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CHAMBERS OF

JUSTICE Wn. J. BRENNAN, JR.

RE:

Supreme Qourt of the Hiited States
Washington, B. §. 205%3

December 21, 1981

No. 80-1146 Zobel v. Commissioner of Revenue

Dear Chief:

I too shall await John's writing. I do not think

I could join any opinion that rested in any wise on the
equal footing analogy. Nor could I join an opinion that
rested on the Privilege and Immunities Clause.

Sincerely,

The Chief Justice

Ccc:

The Conference

SSHUONOD 40 XAVAQT'T *NOISIATA LITUDSANVK HHL A0 SNOILIDATION AHL WONA (4 0aOsaas



Supreme Gourt of the Vnited Stutes
Waslington, B. §. 205%3

CHAMBERS OF
JUSTICE Wu. J. BRENNAN, JR.

May 25, 1982

RE: No. 80-1146 Zobel v. Williams

Dear Harry:

Enclosed is my suggested concurrence. I'll await

your reaction before making a general circulation.

Sincerely,

FARA.

Justice Blackmun

/ >
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Supreme Court of the Hnited States
Bashington, B. . 20543

CHAMBERS OF Ma‘y 26, 1982

JUSTICE Wu. J. BRENNAN, JR.

Zobel v. Williams No. 80-1146

Dear Harry,

Thank you so much for your note. I am happy to re-
spond to your suggdestions. With respect to your uneasi-
ness with footnote 1, I suspect that it is rooted in the
language of the first paragraph of the footnote. For me,
the second paragraph presents the important point, and
provides part of the predicate for joining the Court's
opinion. Would it cure your unease if I dropped the
first paragraph entirely, and modified the second so that

it would read, as follows:

"What is notably at stake in this case, and
what clearly must be taken into account in
determining the constitutionality of this leg-
islative scheme, is the national interest in a
fluid system of interstate movement. It may be
that national interests are not always easily
translated into individual rights, but where
the "right to travel" is involved, our cases
leave no doubt that it will trigger intensified
equal protection scrutiny. See, e. g., Memo-
rial Hospital v. Maricopa County, 415 U.S. 250
(1974); Dunn v. Blumstein, 405 U.S. 330 (1972);
Shapiro v. Thompson, 394 U.S. 618 (1969). As
the Court notes, the "right to travel" is im-
plicated not only by "actual barriers to inter-
state movement," but by "state distinctions be-
- ‘ tween newcomers and longer-term residents."

Ante, at 4, n. 6.

If the footnote continues to cause you difficulty, I
would be very willing to omit it entirely, so don't hesi-

tate to say so.
With respect to your arithmetic observation concern-

ing the comparison between 25 year-olds and 55 year-olds,
you are of course quite right that in 1979 they would re-

;)
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ceive the same amount -- though beginning in 1985, the
disparity in benefits between these two age groups would

begin to show. I will make the change to 18.

Sincerely,

Justice Blackmun o
\ [




To: The Chief Justice
Justice White
Justice Marshall
Justice Blackmun
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Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice Brennar
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Circulated:
Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 80-1146

RONALD M. ZOBEL aND PATRICIA L. ZOBEL, APPEL-
LANTS v. THOMAS WILLIAMS, COMMISSIONER
OF REVENUE, aND ALASKA

APPEAL FROM THE SUPREME COURT OF ALASKA
[May ——, 1982]

JUSTICE BRENNAN, concurring.

I join the opinion of the Court, and agree with its conclu-
sion that the retrospective aspects of Alaska’s dividend-dis-
tribution law are not rationally related to a legitimate state
purpose. I write separately only to emphasize that the per-
vasive discrimination embodied in the Alaska distribution
scheme gives rise to constitutional concerns of somewhat
larger proportions than may be evident on a cursory reading
of the Court’s opinion. In my view, these concerns might
well preclude even the prospective operation of Alaska’s
scheme.

I

I agree with JUSTICE O'CONNOR that these more funda-
mental defects in the Alaska dividend-distribution law are, in
part, reflected in what has come to be called the “right to
travel.”!' That right—or, more precisely, the federal inter-

!What is notably at stake in this case, and what clearly must be taken
into account in determining the constitutionality of this legislative scheme,
is the national interest in a fluid syvstem of interstate movement. It may
be that national interests are not always easily translated into individual
rights, but where the “right to travel” is involved, our cases leave no doubt
that it will trigger intensified equal protection scrutiny. See, e. g., Me-
morial Hospital v. Maricopa County, 415 U. S. 250 (1974); Dunn v.
Blumstein, 405 U. S. 330 (1972); Shapiro v. Thompson, 394 U. S. 618
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.  Supreme Qomt of the Hnited States )
| | Washington, B. €. 20543 g

. CHAMBERS OF . .
JUSTICE Ww. J. BRENNAN, JR. ‘ June 3, 1982.-

No. 80-1146 -~ Zobel v. Williams.

Dear Chijef,

As I promised this morning, I have
‘ dropped my citation to Plyler v. Doe, which appeared
f at page 4, from my concurring opinion in this case.
Under the circumstances, I assume that you will drop
your reference to Plyler, which appears at page 11,
footnote 14, of your most recent circulation.

Sincgrely,,
VAN

A :
W.'J. B., Jr.

The Chief Justice.
Copies to the Conference.
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To: The Chief Justice
Justice White
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‘ Justice Blackmun
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From: Justice Brenn:inr
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 80-1146

RONALD M. ZOBEL aND PATRICIA L. ZOBEL, APPEL-
LANTS v. THOMAS WILLIAMS, COMMISSIONER
OF REVENUE, anpD ALASKA

APPEAL FROM THE SUPREME COURT OF ALASKA
[June ——, 19821

JUSTICE BRENNAN, with whom JUSTICE MARSHALL, JUS-
TICE BLACKMUN, and JUSTICE POWELL join, concurring.

I join the opinion of the Court, and agree with its conclu-
sion that the retrospective aspects of Alaska’s dividend-dis-
tribution law are not rationally related to a legitimate state
purpose. I write separately only to emphasize that the per-
vasive discrimination embodied in the Alaska distribution
scheme gives rise to constitutional concerns of somewhat
larger proportions than may be evident on a cursory reading
of the Court’s opinion. In my view, these concerns might
well preclude even the prospective operation of Alaska’s

scheme.
I

I agree with JUSTICE O’CONNOR that these more funda-
mental defects in the Alaska dividend-distribution law are, in
part, reflected in what has come to be called the “right to
travel.”' That right—or, more precisely, the federal inter-

' What is notably at stake in this case, and what clearly must be taken
into account in determining the constitutionality of this legislative scheme,
is the national interest in a fluid system of interstate movement. [t may
be that national interests are not always easily translated into individual
rights, but where the “right to travel” is involved, our cases leave no doubt
that it will trigger intensified equal protection scrutiny. See, e. g., Me-

SSHUONOD 40 Kdvay 1 ‘NOTSTATA LATADSONVW ML 40 SNOLLDMTTOD L WO FAINNAOE 5D




To: The Chief Justice
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens
Justice O’Connor

From: Justice Brennar

Circulated:
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 80-1146

RONALD M. ZOBEL AND PATRICIA L. ZOBEL, APPEL-
LANTS v. THOMAS WILLIAMS, COMMISSIONER
OF REVENUE, aND ALASKA

APPEAL FROM THE SUPREME COURT OF ALASKA
[June —, 1982]

JUSTICE BRENNAN, with whom JUSTICE MARSHALL, JUS-
TICE BLACKMUN, and JUSTICE POWELL join, concurring.

I join the opinion of the Court, and agree with its conclu-
sion that the retrospective aspects of Alaska’s dividend-dis-
tribution law are not rationally related to a legitimate state
purpose. [ write separately only to emphasize that the per-
vasive discrimination embodied in the Al ‘ka distribution
scheme gives rise to constitutional concerns of somewhat
larger proportions than may be evident on a cursory reading
of the Court’s opinion. In my view, these concerns might
well preclude even the prospective operation of Alaska’s

scheme.
I

I agree with JUSTICE O’CONNOR that these more funda-
mental defects in the Alaska dividend-distribution law are, in
part, reflected in what has come to be called the “right to
travel.”! That right—or, more precisely, the federal inter-

'What is notably at stake in this case. and what clearly must be taken
into account in determining the constitutionality of this legislative scheme,
is the national interest in a fluid system of interstate movement. It may
be that national interests are not always easily translated into individual
rights, but where the “right to travel” is involved. our cases leave no doubt
that it will trigger intensified equal protection scrutiny. See, e. g.,

Me-
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Supreme Conrt of the Ynited States
Taslington, B. €. 20543

CHAMBERS OF

JuUSsS R. ITE
USTICE BYRON B-WH December 16, 1981

Re: 80-1146 - Zobel v. Williams

Dear Chief,

I shall await the dissent.

Sincerely yours,

<g%y'~’/

The Chief Justice

Copies to the Conference

cpm
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Supreme Conrt of the Ynited States
Baushington, B. §. 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

May 10, 1982

Re: 80-1146 - Zobel v. CIR and Alaska

Dear Chief,
Please join me.

Sincerely yours,

(2 —

The Chief Justice
Copies to the Conference

cpm
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Supreme Court of the Hnited States
Washingtan, B. €. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

May 12, 1982

Re: No. 80-1146 - Zobel v. Williams

Dear Chief:

Please join me.

Sincerely,

= -
T .M.

The Chief Justice

cc: The Conference
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Supreme Court of the Mnited States
Waslington, D. €. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

June 2, 1982

Re: No. 80-1146 - Zobel v. Williams

Dear Bill:

Please join me in your concurring opinion.

Sincerely,
Tt

T.M.

Justice Brennan

cc: The Conference

.
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Supreme Conrt of the Ynite) Sintes
Weshkmaten, B. . 20543

CHAMBERS OF

JUSTICE HARRY A. BLACKMUN December 21, 19¢.

Re: No. 80-1146 - Zobel v. Commissioner of Revenue

Dear Chief:

I shall await John's writing. I could not join the
Equal Footing analysis in your present draft or that to be
"maintained" in your next one, as suggested in the last
paragraph of your memorandum of December 18.

Sincerely,

Ay

\_—”—\

The Chief Justice

cc: The Conference
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Supreme Qowrt of the Hnited Stutes
Washingtar, B. (. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN May 26 , 1982

Dear Bill:

Re: No. 80-1146 - Zobel v. Williams

Your revision helps me, and I am glad to go along.

Sincerely,

J,z:\

Mr. Justice Brennan
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Supreme Qonrt of e United States
Washington, B. €. 20543
May 31,

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

Re: No. 80-1146 - Zobel v. Williams

Dear Bill:
Please join me in your separate concurring opinion.

Sincerely,

/!

c>~;,&1

.

Justice Brennan

cc: The Conference
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CHAMBERS OF

Swypeeme ot of the United States
Washingtor, B. €. 20513

JUSTICE HARRY A. BLACKMUN

Dear

also

Re: No. 80-1146 - Zobel v. Williams

Chief:

May 31,

By joining Bill Brennan's separate concurrence, I

join your opinion.

Sincerely,

The Chief Justice

cC:

The Conference
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December 15, 1981

80-1146 Zobhel v. Williams

NDear Chief:

Your opinion is receiving a good deal of "flak",
and T don't intend to add to it by a general circulation.
The following observations are submitted in the hove that
they may be helpful, as it appears likely some modifications
in your opinion will be necessary.

The difficulty is that this case is neither
controlled by any prior precedent nor does it fit neatly
into any prior analytical approach. WNot surprisingly,
therefore, the reasons advanced at Conference varied
considerably among the seven Justices who voted to reverse,

There are six "right to travel" cases. Although
this case is distinguishable from each of them, and in a
sense is not a "right to travel™ at all, our prior cases do
afford the closest analogies - particularly when viewed as a
hybrid type of "durational residency" case.

The first group of Shapiro, Dunn and Memorial
Hosgital involved a classification that penalized a new
resident by denying for a period a "fundamental right" (to
vote) or a necessity of life (welfare, medical treatment).
These were analyzed consistently in terms of inquiring under
"strict scrutiny" whether there was a compelling state
interest.

The second group of cases, Vlandis, Sosna and
Helms, were different in that no penalty was imposed upon
the exercise of a fundamental right (e.g., university
attendance, divorce). Thus, commencing with Sosna, we have




applied a "balancing" approach in which we weigh the
competing interest of the state and individual.

As I stated at Conference, it seems to me that the
latter type of analysis is appropriate in this case. There
is no absolute burden on any fundamental right. WNor is
there any 1nhiIBiting of the right to travel into Alaska.
Arguably, older citizens may be inhibited against leaving
the state and thereby losing the higher dividend. But, 1
would not say -~ as your present draft does -~ that the right
to equal "dividends" is so fundamental that the
discrimination is "warranted ({onlyl by the highest and most
pressing of state interests". P. 11l. Rather, I believe
there is a better chance of putting a Court together if you
rely on the Sosna line and apply a balancing test,
recognizing that the state interests may well be important

but that the classification does not subtantially serve its
interests, -

T
The statute lists three purposes: (i) to provide

an equitable distribution of the earnings; (ii) to provide
an incentive for everyone to remain in the state; and (iii)
to encourage public interest in the fund., It is not at all
clear that any of these interests or purposes is
significantly furthered by the state's graduated dividend
system.

The individual's interest is pecuniary. The cost
of living in Alaska is notoriously high. As the dividends
grow with the fund, they mayv become increasingly important
to a family's budget. Putting it differently, the
classification can be analogized to an inverse income tax
based on residency. Although this affects a significant
personal interest, it does not compare with one's right to
welfare or medical care when needed or to the right to vote.

In weighing the competing interests, T view the
case as quite close. On balance, however, I conclude that
the rationality of Alaska's distribution scheme is dubious
primarily because its relationship to the asserted state
purposes seems so tenuous. In reality, the state simply
elects to reward length of citizenship. WMo doubt this is
politically popular, as the people who will benefit from
this "windfall" are more numerous than those on the short
end. But this is not a reason to sustaig)the

classification. —
% %

e st




3.

It is evident, of course, that the foregoing is a
rather simplistic outline of one way to write this opinion.
I do think it is a sound approach and one that would not set
a troublesome precedent. Also by omitting reference to
"compelling state interest", "fundamental constitutional
rights™ and "equal footing”, you may satisfy some of the
complaining Brothers.

Sincerely,

The Chief Justice

1fp/ss
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December 29, 1981

P
80~1146 7obel v. Williams L{

Dear Chief: Mlt/r W//(,

This is in response to your letter of December 28,

I quite understand your sense of frustration.
Neither the briefs nor oral argument provided much help, and
the Justicg@s comments on your opinion afford inconclusive
guidance. Nevertheless, I do not think it advisable to have
this case rearqgued. We know that counsel of record cannot
help us, and appointing distinguished amici might bhe
difficult to justify. My own view is that the case is so
unique that further briefing is not likely to be helpful.

It seems to me that your options are either to
circulate a revised draft or reassign the case (either
directly yourself or hand it to WJB).

I have reviewed my Conference notes that I now
summarize. You stated that the "Fourteenth Amendment
controls". WJIB cited Shapiro as the closest case, and said
"Alaska's scheme inhibits travel” both in and out of the
state. Byron voted tentatively to affirm. Thurqood agreed
with you, saving that citizens cannot be treated differently
and that the Fourteenth Amendment controls. Harry said
"Shapiro is the guide", and that this should be treated as a
"dJurational residence case". I would analyze the case
primarily within the "right to travel" decisions, relving
primarily on Sosna and Vliandis. WHR would affirm. John
talked essentially in equal protection terms, emphasizing
that the "state interest is nonexistent as to the statute's
retroactive feature”, and that even as to "prospective
operation®, the classification is discriminatory. Sandra
would rely on the Privileges and Immunities Clause, and does
not think durational residence analysis is applicable.




Based on the foregoing, I believe you can put a
Court together with an opinion written generally along the
lines of my letter of December 15. The durational residency
cases have applied equal protection analysis to
classifications that discriminated on the basis of length of
residence within a state. None of our prior cases
"controls", and -~ as stated in my letter - they differ as to
the level of scrutiny. You could write this case on a sort
of middle level scrutiny analysis - as in Sosna -
emphasizing - as John Stevens mentioned - that the asserted
state interests simply do not ijustify the discrimination.

Good luck!

Sincerely,

The Chief Justice

LFP/ss




Supreme mut of the Hnited States
Washington, B. . 205143

CHAMBERS OF
JUSTICE LEWIS F. POWELL, JR. A
3

May 8, 1982

80-1146 Zobel v. Williams

Dear Chief:
Please join me.

Sincerely,

7z

.‘/
7

The Chief Justice

lfp/ss

cc: The Conference

SHL RWOYS YO0 G0M. 050

A0 SNOLLDATIOND

AL

A0 AAVEL T “NOTSTATA LITAISOANVR

SSTAINOD




Supreme Conrt of the Hntted States
Hashington, B. €. 20543

CHAMBERS OF

JUSTICE LEWIS F. POWELL, JR. June 1, 1982

80-1146 Zobel v. Williams

Dear Bill:
Please add my name to your concurring opinion.

Sincerely,

~ .
;4:’.<Zducﬁ4>’tz/

Justice Brennan

Copies to the Conference .
5

LFP/vde
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Suyreme Court of the Yinited States
HWaslington, 8. . 20543
CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIST

s

December 15, 1981
Re: No. 80-1146 Zobel v. Alaska

Dear Chief:

With the wide ranging discussion of sources of implicit
and fundamental Constitutional rights which are nowhere
mentioned in the Constitution which are contained in parts
I and II of your proposed opinion in this case, you will
soon have no one but yourself to blame for this Court's
docket~congestion. In due course I will attempt a dissent.

Sincerely,
} e

The Chief Justice

cc: The Conference
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Supreme Qourt of the Bnited States
Waslington, B. . 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

May 19, 1982

Re: No. 80-1146 Zobel wv. Alaska

Dear Chief:

I intend to circulate a dissent in this case, and will
try to get it around in a few days.

Sincerely,
2]
TA
The Chief Justice

Copies to the Conference
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Stevens
Justice O’Connor

From: Justice Rehnquist

Circulated: M

Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 80-1146

RONALD M. ZOBEL anDp PATRICIA L. ZOBEL, APPEL
LANTS v. THOMAS WILLIAMS, COMMISSIONER OF
REVENUE, AND ALASKA

ON APPEAL FROM THE SUPREME COURT OF ALASKA
[June —, 1982]

JUSTICE REHNQUIST, dissenting.

Alaska’s dividend distribution scheme respresents one
State’s effort to apportion unique economic benefits among
its citizens. Although the wealth received from the oil de-
posits of Prudhoe Bay may be quite unlike the economic re-
sources enjoyed by most States, Alaska’s distribution of that
wealth is in substance no different from any other State’s
allocation of economic benefits. The distribution scheme
being in the nature of economic regulation, I am at a loss to
see the rationality behind the Court’s invalidation of it as a
denial of equal protection. This Court has long held that
state economic regulations are presumptively valid, and vio-
late the Fourteenth Amendment only in the rarest of
circumstances:

“When local economic regulation is challenged solely as
violating the Equal Protection Clause, this Court consis-
tently defers to legislative determinations as to the
desirablility of particular statutory discriminations.
See, e. 9., Lehnhausen v. Lake Shore Auto Parts Co.,
410 U. 8. 356 (1973). Unless a classification trammels
fundamental personal rights or is drawn upon inherently
suspect distinctions such as race, religion, or alienage,
our decisions presume the constitutionality of the statu-
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Stevens
Justice O’Connor

From: Justice Rehnqui-~t

Circulated: ; _
Recirculated: JUR T RR
2nd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 80-1146

RONALD M. ZOBEL anp PATRICIA L. ZOBEL, APPEL-
LANTS v. THOMAS WILLIAMS, COMMISSIONER OF
REVENUE, aND ALASKA

ON APPEAL FROM THE SUPREME COURT OF ALASKA
[June —, 1982]

JUSTICE REHNQUIST, dissenting.

Alaska’s dividend distribution scheme respresents one
State’s effort to apportion unique economic benefits among
its citizens. Although the wealth received from the oil de-
posits of Prudhoe Bay may be quite unlike the economic re-
sources enjoyed by most States, Alaska’s distribution of that
wealth is in substance no different from any other State’s
allocation of economic benefits. The distribution scheme
being in the nature of economic regulation, [ am at a loss to
see the rationality behind the Court’s invalidation of it as a
denial of equal protection. This Court has long held that
state economic regulations are presumptively valid, and vio-
late the Fourteenth Amendment only in the rarest of
circumstances:

“When local economie regulation is challenged solely as
violating the Equal Protection Clause, this Court consis-
tently defers to legislative determinations as to the
desirablility of particular statutory diseriminations.
See, e. g., Lehnhausen v. Lake Shore Auto Parts Co.,
410 U. S. 356 (1973). Unless a classification trammels
fundamental personal rights or is drawn upon inherently
suspect distinctions such as race. religion, or alienage,
our decisions presume the constitutionality of the statu-
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Supreme Conrt of the Wnited States
Hashington, B. €. 205%3

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

October 14, 1981

Re: 80-1146 - 7Zobel v. Williams

Dear Byron:

In connection with our discussion of the
guestion whether the retroactive aspects of the
Alaska distribution plan are severable from the
prospective aspects, the answer may be provided by §
4 of the statute which appears at page 69a of the
Jurisdictional Statement, and reads as follows:

"Sec. 4. If any provision enacted in sec. 2
of this Act is held to be invalid by the final
judgment, decision or order of a court of
competent jurisdiction, then that provision is
nonseverable, and all provisions enacted in sec.
2 of this Act are invalid and of no force or

effect.”

I was not aware of this section at the time of
the Conference.

Respectfully,

Justice ﬁhite

Copies to the Conference

Sg‘ 2 o Y [ s 4 - .
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Sepreme Court of the Hnited States
Washinglon, B. €. 205143

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

December 15, 1981

Re: 80-1146 - Zobel v. United States

Dear Chief:

In my opinion the Equal Protection Clause of the
Fourteenth Amendment provides a more pertinent
rationale for your conclusion than does the equal
footing doctrine. Moreover, I am not at all sure that
Alaska's program impairs the right to travel. It
surely does not discourage travel into Alaska, even
though it may have some tendency to deter emigration.
In all events, I believe I shall try to write out my

own analysis of the case.

Respectfully,

i

The Chief Justice

Copies to the Conference
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CHAMBERS OF

JUSTICE JOHN PAUL STEVENS

Re:

Dear Chie

Supreme Conrt of e Hmiicd Stales
Washington, B. €. 20543

¢ - e

S

May 7, 1982

80—-1146 - Zobel v. Williams

Please join me.

The Chief Justice

Copies to the Conference
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Supreme Conrt of the Uniled States
Hashington, B. ¢. 20543

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

December 15, 1981

No. 80-1146 Zobel v. United States

Dear Chief,

As indicated when the referenced case was
discussed, I believe the source of the right to
travel which should be relied on in resolving the
case is the Privileges and Immunities Clause of

Article 1V, :
Accordingly, a separate concurring opinion

is forwarded which sets forth my views.

Sincerely,

The Chief Justice

Copies to the Conference
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Po: The Chief Justlce
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens

g O0'Connor

DEC 15 1981

Trom: Justic

Circulated:

Recirculated:

No. 80-1146, Zobel v. Williams

Justice O'Connor, concurring.

As the majority observes, Justices of this Court have
suggested numerous textual sources for the constitutional
right to travel or migrate interstate.l Finding none of
these sources "entirely satisfactory," the majority es-
chews reliance upon any particular provision and concludes

simply that the "right of interstate migration and travel

IThe chief Justice proposes a new entrant in this "righ

to travel" sweepstakes. He analogizes the right of a cit-
izen to establish residence in a new State on the same
terms enjoyed by other residents of that State to the
"equal footing doctrine," under which this Court has ac-
corded new States entering the Union the same rights af-

forded older States. See generally Note, The Property

Power, Federalism, and the Egual Footing Doctrine, 80 Col-

um. L. Rev. 817, 833-835 (1980). Since the majority does
not explore the ramifications of this analogy, I resist

its adoption.
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Stylistic Changes Throughout

To: The Chief Justice
Justice Brennan

Justice White

Justice Marshali -~
Justice Blackrun

Justice Powell

Justice Rehnquist
o Justice Stevens

Prom: Justice Q'Connor

Circulated:

DEC

Reciroulated:

16 1881

1st PRINTED DRAFT
SUPREME COURT OF THE UNITED STATES

No. 80-1146

RONALD M. ZOBEL AND PATRICIA L. ZOBEL, AP-
PELLANTS v. THOMAS WILLIAMS, COMMISSIONER
OF REVENUE, AND ALASKA

APPEAL FROM THE SUPREME COURT OF ALASKA
[December ——, 1981]

JUusTICE O’CONNOR, concurring in the judgment. [

As the majority observes, Justices of this Court have sug-
gested numerous textual sources for the constitutional right
to travel or migrate interstate.! Finding none of these
sources “entirely satisfactory,” the majority eschews reliance
upon any particular provision and concludes simply that the
“right of interstate migration and travel . . . [is] implicit in
the system established by the Constitution and so basic as
not to require specific mention.” Ante, at 6, 7n. 3. While I
agree that the right to migrate is “basie,” I am reluctant to
stray so far from the Constitution’s text to imply such a right.
This Court should strive to rest constitutional doctrine on
textual supports, not upon a nebulous conception of the Con-
stitution’s “system.”

Alaska’s scheme distinguishes between long-term resi-
dents and recent arrivals. It denies the non-Alaskan set-

'THE CHIEF JUSTICE proposes a new entrant in this “right to travel”
sweepstakes. He analogizes the right of a citizen to establish residence in
a new State on the same terms enjoyed by other residents of that State to
the “equal footing doctrine,” under which this Court has accorded new
States entering the Union the same rights afforded older States. See gen-
erally Note, The Property Power, Federalism. and the Equal Footing Doc-
trine, 80 Colum. L. Rev. 817, 833-335 (1980). Since the majority does not
explore the ramifications of this analogy, I resist its adoption.
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To: The Chief Justice
Q/OUSZV( 0 @ A(/)’LLLI/M. MO/ Justice Brennan
Justice White
-Justice Marshall
Justice Blackmun
Justice Powell

Justice Rehnquist
Justice Stevens

From: Justice O’Conno-

hv}

Circulated:

Recirculated: ;5 137[8_4:
2d PRINTED DRAFT

SUPREME COURT OF THE UNITED STATES

No. 80-1146

RONALD M. ZOBEL anp PATRICIA L. ZOBEL, APPEL-
LANTS v. THOMAS WILLIAMS, COMMISSIONER
OF REVENUE, aND ALASKA

A0 SNOLLOAYTIOD FAHL WOMA (N 371

APPEAL FROM THE SUPREME COURT OF ALASKA
[May —, 1982]

AL

JUSTICE O’CONNOR, concurring in the judgment.

The Court strikes Alaska’s distribution scheme, purporting
to rely solely upon the Equal Protection Clause of the Four-
teenth Amendment. The phrase “right to travel” appears
only fleetingly in the Court’s analysis, dismissed with an ob-
servation that “right to travel analysis refers to little more
than a particular application of equal protection analysis.”
Ante, at 5 n. 5. The Court’s reluctance to rely explicitly on { h / 0& .
the right to travel is odd, because its sesuif depends on the | Noley2
assumption that Alaska’s desire to reward past contributions
of its citizens is not a legitimate state purpose. Nothing in
the Equal Protection Clause itself, however, declares this ob-
jective illegitimate. Instead, as a full reading of Skapiro v.
Thompson, 394 U. S. 618 (1969), reveals, Alaska’s purpose is
illegitimate only because it abridges a constitutionally pro-
tected right to travel. Id., at 629-631, 634, 638. I prefer to
confront more directly both the constitutional defects in Alas- -
ka's scheme and the constitutional roots of this enigmatic
right to travel.

Alaska’s distribution plan distinguishes between long-term
residents and recent arrivals. Stripped to its essentials, the
plan denies non-Alaskans settling in the State the same privi-
leges afforded longer-term residents. The Privileges and
Immunities Clause of Article IV, which guarantees “{t]he

"NOTSTATA LJTIISANVI

SSHAINOD 40 ravay g




To: The Chief Justice
Justice Brennan

L / 7 Justice White
. 1" P A Justice Marshall
. y : J Justice Blackmun
Justice Powell

.[;U Gﬁb’i ctes vumbeced Justice Rehnquist
Justice Stevens

From: Justice O’COH nor

Circulated:

Recirculated: __ MAY 2717

3rd PRINTED DRAFT
SUPREME COURT OF THE UNITED STATES

No. 80-1146

RONALD M. ZOBEL anp PATRICIA L. ZOBEL, APPEL-
LANTS v. THOMAS WILLIAMS, COMMISSIONER
OF REVENUE, anD ALASKA

_APPEAL FROM THE SUPREME COURT OF ALASKA
[May ——, 1982]

JUSTICE O’CONNOR, concurring in the judgment.

The Court strikes Alaska’s distribution scheme, purporting
to rely solely upon the Equal Protection Clause of the Four-
teenth Amendment. The phrase “right to travel” appears
only fleetingly in the Court’s analysis, dismissed with an ob-
servation that “right to travel analysis refers to little more
than a particular application of equal protection analysis.”
Ante, at 5n. 6. The Court’s reluctance to rely explicitly on a
right to travel is odd, because its holding depends on the as-
sumption that Alaska’s desire “to reward citizens for past
contributions . . . is clearly not a legitimate state purpose.”
Ante, at 8. Nothing in the Equal Protection Clause itself,
however, declares this objective illegitimate. Instead, as a |
full reading of Shapiro v. Thompson, 394 U. S. 618 (1969), ('

l
i
§

rrog

and Viandis v. Kline, 412 U. S. 441 (1973), reveals, the
Court has rejected this objective only when its implementa-
tion would abridge an interest in interstate travel or
migration.

I respectfully suggest, therefore, that the Court misdirects
its criticism when it labels Alaska’s objective “clearly” illegit-
imate. A desire to compensate citizens for their prior con- :
tributions is neither inherently invidious nor irrational. :
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