


Supreme Qonurt of the Pnited States
Washington, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

April 4, 1981

Re: No. 80-429, County of Washington v. Gunther

Dear Potter:
Are you willing to take on a dissent
in this case? You recall Byron said his vote

,fo affirm was "tentative". A swift dissent might
“shake”the case.

R?gards,

%

cc: Justice Powell

Justice Stewart
Justice Rehnquist ‘1?

»
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Supreme Qonet of the Hnited States
Waslington, B. C. 20543

CHAMBERS OF
THE CHIEF JUSTICE

April 6, 1981

Re: 80-429 -~ County of Washington v. Gunther

Dear Bill:
Since Potter "opts out of the class,"
you put your hand to it?

Regards,

/

Justice Rehnquist

Copy to Justice Powell

will
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Supreme ourt of the Hnited States
Washington, B. §. 20543

. . CHAMBERS OF
‘ THE CHIEF JUSTICE

June 4, 1981

RE: 80-429 - County of Washington v. Gunther

Dear Bill:
I join your dissent.

Regards,

Justice Rehnquist

Copies to the Conference



REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT 'DIV:ISION:‘5’““I:IBRARY-""~OF-'"‘C0NGRESS»"_

Suprente Qonrt of the ¥nited Stutes
Washington, B. ¢. 205%3

CHAMBERS OF .
JUSTICE Wa. J. BRENNAN, JR. March 30, 1981

RE: No. 80-429 County of Washington v. Gunther

Dear Chief:

I'11 undertake to try an opinion for the Court

in the above.

Sincerely,

The Chief Justice

cc: The Conference



REPRODUCED FROM THE COLLECTIONS OF THE MANUSCEIPT DIVISION; LIBRARY OF "CONGRESS" ‘

1st DRAFT e
SUPREME COURT OF THE UNITED STATES

No. 80-429

County of Washington et al
Petitioners,
v,
Alhertg Gunther et al,

"10On Writ of Certiorari to the
United States Court of Ap-
peals for the Ninth Ciscuit,

JusTicE BRENNAN deliveped the opinign of the Court,

The question presented is whether § 703 (h) of Title VII
of the Civil Rights Act of 1964, 42 U. 8. C, § 2000e~2 (h),
restricts Title VII’s prohibition of sex-based wage discrimina-~
tion to claims of equal pay for equal work,

I

This case arises over the payment by petitioner, the
County of Washington, Ore., of substantially lower wages to
female guards in the female section of the county jail than
it paid to male guards in the male section of the jail® Re-
spondents are four women who were employed to guard
female prisoners and to caffy out certain other functions in
the jail> In January 1974, the county eliminated the female

1 Prior to February 1, 1973, the female guards were paid between $476
and $606 per month, whlle the male guards were paxd between $668 and
$853. Effective February 1, 1973, the female guards were paid between
$525 and 3668 while salaries for male guards ranged from $701 to $940.
Gunther v. County oj Washington, 20 FEP Cases 788, 789 (Ore. 1976).

2 Oregon requlres that female inmates be guarded solely by women,
Ore. Rev. Stat. §§ 137.350, 137.360, and the District Court opinion indi-
cates that women had not been employed to guard male prisoners, 20
FEP Cases, at 789, 792, nn. 8-9. For purposes of this litigation, re-
spondehits concede that gender is a bona fide occupational qualification fof
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Supreme Qonrt of the Mnited Stutes
Waglington, B. €. 205143

CHAMBERS OF
JUSTICE Ww. J. BRENNAN, JR. May 26, 1981

RE: No. 80-429 County of Washington v. Gunther
Dear Thurgood:
-, Thanks so much for your suggestions. I wonder if

“the following changes would do the job:

. 1. On page 8: move footnote 11 to the end of the
next sentence so that the term "other factors other than
sex" will be understood in the sense of your Corning Glass
Works.

2. On pages 8 and 9: to delete at top of page 9
the second half of the quotation and to substitute after
"bona fide job rating system," the following: "so long as
it does not discriminate on the basis of sex."

3. On bage 7: to substitute for "explicitly auth-
orizes" in lines 6-7 the words "in essence 'authorizes'".

4. On page 15, first paragraph of Part D, lines 10 11,
to substitute for the quotation beg1nn1ng "essent1a1 .
the paraphrase essential to overcoming and undoing the effect
of discrimination.

Sincerely,

Justice Marshall

Al i< \ /(MJ%
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'SUPREME COURT OF THE UNITED' STATES-«:
No. 80-429
t Washingt t al.
County Oli;eti:i?)nl:rgs on v al, On Writ of Certiorari to the
» ! United States Court of Ap-

Is for the Ninth Circuit,
Alberts Gunther et al. peals for the Nipth Lircult,

[May —, 1981]

JusTicE BRENNAN delivered the opinion of the Court.

The question presented is whether § 703 (h) of Title VII
of the Civil Rights Act of 1964, 42 U. S. C. § 2000e-2 (h),
restricts Title VII's prohibition of sex-based wage discrimina-
tion to claims of equal pay for equal work,

I

This case arises over the payment by petitioner, the
County of Washington, Ore., of substantially lower wages to
female guards in the female section of the county jail than
it paid to male guards in the male section of the jail.® Re-
spondents are four women who were employed to guard
female prisoners and to carry out certain other funections in
the jail? In January 1974, the county eliminated the female

1 Prior to February 1, 1973, the female guards were paid between $476
and $606 per month, while the male guards were paid between $668 and

$853. Effeetive February 1, 1973, the female guards were paid between
3525 and $668, while salaries for mgle guards ranged from $701 to $940. .

Gunther v. County of Washington, 20 FEP Cascs 788, 789 (Ore. 1976).

2 Oregon requires that female inmates be guarded solely by women,
Ore. Rev. Stat. §§ 137.350, 137.360, and the Distriet Court opinion indi-
cates that women had not been employed to guard male prisoners. 20
FEP Cases, at 783, 792, nn. 8-9. For purposes of this litigation, re-
spondents concede that gender is a bona fide occupational qualification for

L

; The Chief Jussice
Justice 5town-g
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SUPREME COURT OF THE UNITEDSTATES =~ % © ™
No. 80-429 \)U/\L TJ’ %qge

County of Washington et al.,
Petitioners,
v

Alberta Gunther et al,

On Writ of Certiorari to the
United States Court of Ap-
peals for the Ninth Circuit.

[May —, 1981]

JusTicE BRENNAN deliveped the opinion of the Court.

The question presented is whether § 703 (h) of Title VII
of the Civil Rights Act of 1964, 42 U. S. C. § 2000e-2 (h),
restricts Title VII's prohibition of sex-based wage discrimina-
tion to claims of equal pay for equal work,

I

This case arises over the payment by petitioner, the
County of Washington, Ore,, of substantially lower wages to
female guards in the female section of the county jail than
it paid to male guards in the male section of the jail.® Re-
spondents are four women who were employed to guard
female prisoners and to carry out certain other functions in
the jail.2 In January 1974, the county eliminated the female

"2 Prior to February 1, 1973, the female guards were paid between $476
and $606 per month, while the male guards were paid between $668 and
$853. Effective February 1, 1973, the female guards were paid between
$525 and $668, while salaries for male guards ranged from $701 to $940.
Gunther v. County of Washington, 20 FEP Cases 788, 789 (Ore. 1976).

2 Oregon requires that female inmates be guarded solely by women,
Ore. Rev. Stat. §§ 137.350, 137.360, and the District Court opinion indi-
cates that women had not been employed to guard male prisoners. 20
FEP Cases, at 789, 792, nn. 89. For purposes of this litigation, re-
spondents concede that gender is a bona fide occupational qualification for
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Mr. Justice Stewa
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Circulated: J

June 12, 1981 Recirculated:

Memorandum to the Conference

Cases.held for N?n 80—429;>&hn1ther,yvfcﬁﬁﬁgiwa Washiﬁéﬁ@g,

S N — \

\'x

No. 80-781, International Union of Electrical, Radio, and Machine

Workers v. Westinghouse Electric Corp., and No. 80-944,

Westinghouse Electric Corp. v. International Union of Electrical,

Radio, and Machine Workers:

These petitions are from a single decision of ‘the Third
Circuit. The Union filed suit in District Court alleging, inter
alia, that Westinghouse set the wages for jobs predominantly held
by women at a rate lower than that for jobs predominantly held by
men, as a result of intentional sex discrimination. As part of
its proof, the Union proffered evidence that, prior to'19%5, the
company used a job rating system that evaluated all jobs

according to knowledge, training, and responsibility. Female job

v/categories, however, were set at a lower wage level than male job

categories of the same rating. The Union further alleged that,

after 1965, when job categories were integrated, this
discriminatory system was perpetuated by placing the female

categories at a lower level in the new hierarchy than male

e

categories that had formerly received the same job rating. Thus,

under the present wage scale, employees in predominantly female




Supreme Qourt of the Hnited Stutes
Waslhington, B. €. 205%3

CHAMBERS OF
JUSTICE POTTER STEWART

April 6, 1981

Re: No. 80-429, County of Washington v. Gunther

Dear Chief,

At the Conference discussion of this
case, it became evident to me that at least some
members of the majority did not see it as involving
the broad and important issues that I perceived.

Accordingly, rather than preparing a
"swift" dissent I would prefer to wait to see what
the Court is going to say, and may well end up by
joining the Court opinion.

[ S S

Sincerely yours,

| e
- \\“5\
The Chief Justice 1
. . /’/
Copies to Justice Powell d

! Justice Rehnquist
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/ Suprems Qourt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

May 26, 1981

Re: No. 80-429, County of Washington
v. Gunther

Dear Bill,
o Please add my name to your dissenting
opinion.
Sincerely yours,
D5,
Justice Rehnquist \ yd

Copies to the Conference
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Supreme Qonrt of the Ynited States
Washington, B. C. 20543

JUSTICE BYRON R. WHITE

June 3, 1981

Re: 80-429 - County of
Washington v. Gunther

Dear Bill,
Please join me.

Sincerely yours,

e —

Justice Brennan
Copies to the Conference

cpm
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Supreme Qourt of the United States
MWashington, D. ¢. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

May 22, 1981

Re: No. 80-429 - County of Washington v. Gunther

Dear Bill:

I want to join your proposed opinion. Could
you modify the discussion on pp. 8-9? I fear that
this discussion of the fourth exception in the Equal
Pay Act implies that only facially discriminatory
factors would give rise to a violation of the Act,
rather than factors leading to a differential impact
on employees of one sex. I do not believe that we
have previously decided that issue, nor is construction
of this portion of the Equal Pay Act the issue
presented in this case. Also, I believe that your
note 11 more accurately characterizes our opinion in
Corning Glass Works v. Brennan than does the sentence
following it in text, for we were concerned with use
of "bona fide job evaluation systems," rather than
"bona fide use of 'other factors other than sex.'"

My concerns would be resolved if you replaced the

text sentences following note 11 with a sentence
reading: "Equal Pay Act litigation, therefore, has

been structured to permit employers to defend against
charges of discrimination where their pay differentials
are based on a bona fide job evaluation system."

As stylistic suggestions I also recommend the
following:

on page 7, first full paragraph, 3rd sentence:

place "authorizes" in quotation marks, as you

do in the previous sentence;



REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRTIPT DIVISION; ”‘I.”IBRARY'”‘OWG_RITS"-

-2 -

on page 15, first paragraph under "D", second
to last sentence: could you find a different
quotation about the purposes of Title VII, as
this reference to a "century of discrimination"
seems more pertinent to race discrimination
than the sex discrimination involved in this
case.

Sincerely,

Justice Brennan

'
!
i
‘
i
1
i
‘
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Supreme Qourt of the United States
MWashington, B, C. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

May 27, 1981

Re: No. 80-429 - County of Washington v.
Gunther

Dear Bill:

Your changes are OK. Thanks.

Sincerely,

Al -

T.M.

Justice Brennan
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! Supreme Qonrt of the Vnited States
MWaslington, B. . 205143

CHAMBERS OF

JUSTICE THURGOOD MARSHALL

May 27, 1981

Re: No. 80-429 - County of Washington v. Gunther

Dear Bill:
Please join me.
Sincerely,

T.M.

Justice Brennan

cc: The Conference
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Wushington, B. 4. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

May 29, 1981

Re: No. 80-429 - County of Washington v. Gunther

Dear Bill:
Please join me.

Sincerely,

2

Mr. Justice Brennan

cc: The Conference
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Supreme Gonrt of the Hnited Stutes
Washington, B. €. 20513

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

May 21, 1981

80-429 County of Washington v. Gunther

Dear Bill:
I will await Bill Rehnquist's dissent.

Sincerely,

Lo,

Mr. Justice Brennan

1fp/ss

cc: The Conference
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Supreme Qonrt of the Ynited Stufes
Washington, B. (. 205%3

CHAMBERS OF
JUSTICE LEWIS F, POWELL,JR.

May 27, 1981

80-429 County of Washington v. Gunther

Dear Bill:
Please join me in your dissent.

Sincerely,

Mr. Justice Rehnquist

1fp/ss

cc: The Conference



Supreme Gonrt of the Ynited & ules
Waskington, B. €. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

April 7, 1981

Re: No. 80-429 County of Washington v. Gunther

Dear Chief:

I will be happy to undertake the preparation of a
dissenting opinion in this case.

Sincerely,
//1/.—2/-1/‘

The Chief Justice

cc: Mr. Justice Powell
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Supreme Qonrt of the Hnited States
MWashington, B, . 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

May 21, 1981

Re: No. 80-429 County of Washington v. Gunther

Dear Bill:

In due course I will circulate a dissent.

Sincerely,vﬂwf/

Justice Brennan

Copies to the Conference
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Io: The Chief Justioe

. Justice Brennan
. Justioce Stewart
. Justice White
Justice Marshall
Justice Blackmun
Justice Powsll
Justioce Stevens

EEEREES

Frop: Mr. Justioce Rehnquist

Ciroculated: ‘_é%&_é?&

Reciroculated:

No. 80-429 County of Washington v. Gunther

JUSTICE REHNQUIST, dissenting.

The Court today holds a plaintiff may state a claim of sex-
based wage discrimination under Title VII without even
establishing that she has performed "equal or substantially equal
work" to that of males as defined in the Equal Pay Act. Because
I believe that the legislative history of both the Equal Pay Act
and Title VII clearly establish that there can be no Title VII
claim of sex-based wage discrimination without proof of "equal

work", I dissent.

Because the Court never comes to grips with petitioner's
argument, it is necessary to restate it here. Petitioner argues

that Congress in adopting the Equal Pay Act of 1963 specifically
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Xo: The Chief Justice

. Justice Brennan
Justice Stewart
. Justice White
Justice Marshall
‘Justice Blackmun
Justice Powell
Justice Stevens

§;+%L:s%&.un¢ |
3, 9, 4, 15,17, /X)'ZJ-ZL/

FEEERER

From: Mr. Justice Rebnguist

1st PRINTED DRAFT Circulated:
SUPREME COURT OF THE UNITED STABESoulated: 67457@
No. 80429

County of Washington et al.,
Petitioners,
v

Alberta Gunther et al.

On Writ of Certiorari to the
United States Court of Ap-
peals for the Ninth Circuit.

[June —, 1981]

JusTicE REHNQUIsT, with whom TwHE CHIEF JUSTICE,
JusTICE STEWART, and JUSTICE POWELL join, dissenting.

The Court today holds a plaintiff may state a claim of sex-
based wage discrimination under Title VII without even es-
tablishing that she has performed “equal or substantially
equal work” to that of males as defined in the Equal Pay
Act. Because I believe that the legislative history of both
the Equal Pay Act and Title VII clearly establish that there
ean be no Title VII claim of sex-based wage discrimination
without proof of “equal work,” I dissent,

I

Because the Court never comes to grips with petitioners’
argument, it is necessary to restate it here, Petitioners argue
that Congress in adopting the Equal Pay Act of 1963 specifi-
cally addressed the problem of sex-based wage discrimination
and determined that there should be a remedy for claims of
unequal pay for equal work, but not for “comparable” work,
Petitioners further observe that nothing in the legislative
history of Title VII, enacted just one year later in 1964, re-
veals an intent to overrule that determination. Quite the
eontrary, petitioner notes that the legislative history of Title
VII, including the adoption of the so-called Bennett Amend-
ment, demonstrates Congress’ intent to require all sex-based
wage discrimination claims, whether brought under the Equal
Pay Act or under Title VII, to satisfy the ‘“equal work”
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.

Supreme Qonurt of the United States
Washington, B. . 205%3

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

May 21, 1981

Re: 80-429 - County of Washington
v. Gunther

Dear Bill:

Please join me.

Respectfully,

N

Justice Brennan

Copies to the Conference
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