


Supreme Qourt of the Hnited States
Waslhington, B. §. 20543

CHAMBERS OF
THE CHIEF JUSTICE

November 21, 1980

Re: No. 79-935 - Marvin Allen et al., v.
Willie McCurry

Dear Potter,
I join.

egards,

Mr. Justice Stewart

cc: The Conference
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Supreme Qourt of the Hnited States
Hashington, B. . 20543

CHAMBERS OF

JUSTICE Wa. J. BRENNAN, JR. October 14, 1980

RE: No. 79-935 Allen v. McCurry

Dear Harry:

Thurgood, you and I are in dissent in the above,

Would you care to undertake the dissent?

Sincerely,.
g

g L

J

Mr. Justice Blackmun

cc: Mr. Justice Marshall
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Supreme Qonrt of the Hnited States
, Waslington, B. . 20513

CHAMBERS OF
JUSTICE Wwa. J. BRENNAN, JR.

November 26, 1980

RE: No. 79-935 Allen v. McCurry

Dear Harry:

Please join me.

Sincerely,

—

Mr. Justice Blackmun

cc: The Conference
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Supreme ourt of tye Hnited States
Wuslington, B. 4. 20543

CHAMBERS OF
JUSTICE Wa. J. BRENNAN, JR.

December 1, 1980

Re: No. 79-935 - Allen v. McCurry

Dear Harry:
I agree that there is no substantial reason for

making any changes in the dissent.

Sincerely,

Mr. Justice Blackmun '
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1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 79-935

On Writ of Certiorari to the
United States Court of
Appeals for the Eighth
Circuit.

Marvin Allen et al., Petitioners,
V.

Willie McCurry.

[November —, 1980]

Mg. Justice STEwWART delivered the opinion of the Court.

At a hearing before his criminal trial in a Missouri court,
the respondent, Willie MecCurry. invoked the Fourth and
Fourteenth Amendimments to suppress evidence that had been
seized by the police. The trial court denied the suppression
motion in part. and MeCurry was subsequently convicted
after a jury trial. The conviction was later affirmed on
appeal. State v. McCurry. 587 S. W. 2d 337 (Mo. Ct. App.).
Because he did not assert that the state courts had denied
him a “full and fair opportunity” to litigate his search and
seizure claim, McCurry was barred by this Court’s decision
in Stone v. Powell, 428 U, 8. 465, from secking a writ of
habeas corpus in a federal district court. Nevertheless, he
sought federal court redress for the alleged constitutional
violation by bringing a damage suit under 42 U. S, C. § 1983
against the officers who had eutered his home and seized the
evidence In question. We granted certiorari to consider
whether the unavailability of federal habeas corpus prevented
the police officers from raising the state courts’ partial rejec-
tion of McCurry’s constitutional claim as a collateral estoppel
defense to the § 1983 suit against them for damages. —
U.S. —.

hid
4

I April 1977, several undercover police officers, following
an informant’s tip that MeCurry was dealing in heroin, went
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On Writ of Certiorari to the

Marvin Allen et al., Petitioners, o
United States Court of
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2nd DRAFT g

SUPREME COURT OF THE UNITED STATES §
No. 79-935 z

8

E

v, _ .
Willie McCurry, éﬁ}c’ﬁftls for the Eighth

[November —, 1980]

Mer. Justice STEwaRT delivered the opinion of the Court.

At a hearing before his criminal trial in a Missouri court,
the respondent, Willie MecCurry, invoked the Fourth and
Fourteenth Amendments to suppress evidence that had been
seized by the police. The trial court denied the suppression
motion in part, and McCurry was subsequently convicted
after a jury trial. The conviction was later affirmed on
appeal. State v. McCurry, 587 S. W. 2d 337 (Mo. Ct. App.).
Because he did not assert that the state courts had denied
him a “full and fair opportunity” to litigate his search and
seizure claim, McCurry was barred by this Court’s decision
in Stone v. Powell, 428 U. S. 465, from seeking a writ of
habeas corpus in a federal district court. Nevertheless, he
sought federal court redress for the alleged constitutional
violation by bringing a damage suit under 42 U. S. C. § 1983
against the officers who had entered his home and seized the
evidence in question. We granted certiorari to consider
whether the unavailability of federal habeas corpus prevented
the police officers from raising the state courts’ partial rejec-
tion of McCurry’s constitutional claim as a collateral estoppel
defense to the § 1983 suit against them for damages. —

U. S. —
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In April 1977, several undercover police officers, following
an informant’s tip that McCurry was dealing in heroin, went
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3rd DRAFT Corirrn e
SUPREME COURT OF THE UNITED STATES

No. 79-933

Marvin Allen et al,, Petitioners, On 'Wrif’ of Certiorari to the
United States Court of

R
Willie McCurry. Cﬁ‘c’ﬁf‘é for the Eighth

A0 SNOT IO St i

{November —, 19801

41,

Mkr. JusTice SteEwarT delivered the opinion of the Court.

At a hearing before his criminal trial in a Missouri court,
the respondent, Willie MeceCurry, invoked the Fourth and
Fourteenth Amendments to suppress evidence that had been
seized by the police. The trial court denied the suppression
motion in part, and MecCurry was subsequently convicted
after a jury trial. The conviction was later affirmed on
appeal. State v. McCurry, 587 8. W, 2d 337 (Mo. Ct. App.).

Because he did not assert that the state courts had denied

him a “full and fair opportunity™ to litigate his search and
seizure claim, McCurry was barred by this Court’s decision

in Stone v. Powell, 428 U, 8. 465. from seeking a writ of
habeas corpus in a federal district court. Nevertheless, he
sought federal court redress for the alleged constitutional
violation by bringing a damage swit under 42 U. S, C. § 1983
against the officers who had entered his home and seized the
evidence in question. We granted certiorari to consider
whether the unavailability of federal habeas corpus prevented
the police officers {Tom raising the state courts’ partial rejec-
tion of McCurry’s constitutional claim as a collateral estoppel
defense to the § 1983 suit against them for damages. —
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In April 1977, several undercover police officers, following
an informant’s tip that McCurry was dealing in heroin, went




Io: The Chief Justics
Nr. Justice Brannan

AT

T“\ T AR A
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Mr. Justice

Erom: Mr. Justice Stewart

Clrculated:
4th DRAFT Peciroulatod:
SUPREME COURT OF THE UNITED STATE |

No, 79-935

. g DEC 1980

Marvin Allen et al., Petitioners, | Ot Writ of Certiorari to the
" United States Court of
v g Appeals for the Eighth

Willie McCurry, Cireuit.

[November -~ 1980]

Justice STEwART delivered the opinion of the Court.
At a hearing before his criminal trial in a Missouri court,
the respondent, Willie McCurry, invoked the Fourth and
Fourteenth Amendments to suppress evidence that had been
seized by the police. The trial court denied the suppression
motion in part, and MecCurry was subsequently convicted
after a jury trial. The conviction was later affirmed on
appeal. State v. McCurry, 587 8. W. 2d 337 (Mo. Ct. App.).
Because he did not assert that the state courts had denied
him a “full and fair opportunity” to litigate his search and
seizure claim, MecCurry was barred by this Court’s decision
in Stone v. Powell, 428 U, S. 465, from seeking a writ of
habeas corpus in a federal district court. Nevertheless, he
sought federal court redress for the alleged constitutional
violation by bringing a damage suit under 42 U. 5, C. § 1983
against the officers who had entered his home and seized the
evidence in question. We granted certiorari to consider
whether the unavailability of federal habeas corpus prevented
the police officers from raising the state courts’ partial rejec-
tion of McCurry’s constitutional claim as a collateral estoppel
defense to the § 1983 suit against them for damages. —
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In April 1977, several undercover police officers, following
an informant’s tip that McCurry was dealing in heroin, went




Swpreme Gonrt of the ¥nited Sintes
Washington, B. ¢ 20543

CHAMBERS OF
JUSTICE POTTER STEWART

December 11, 1980

MEMORANDUM TO THE CONFERENCE

Re: Case Held for No. 79-935, Allen v. McCurry

The only case held is NO. 79-1679, Waste
Management of Wisconsin v. Fokakis. 1In that case,
Petitioner, a corporation, was criminally prosecuted
under the state's "Little Sherman Act” and fined
$4,000. In the state criminal proceedings, Petitioner
raised several constitutional claims concerning
evidentiary rulings, prejudicial remarks of the
prosecutor, and erroneous jury instructions. The
Wisconsin Supreme Court rejected all these claims.
Petitioner then brought a § 1983 suit in federal
district court against the clerk of the state court,
seeking, among other things, a declaration that its
conviction was unconstitutional. The DC dismissed the
suit and the CA 7 (per Judge Wood) affirmed, reasoning
that the exclusive federal district court remedy for
an allegedly unconstitutional state conviction is §
2254, and that Petitioner, as a corporation and not an
individual, obviously could not meet the "in custody"”
requirement of the statute. Petitioner argqued to the
CA that general principles of federal jurisdiction
guarantee a party claiming a federal right at least
one opportunity to bring that claim in federal
district court. Petitioner therefore relied on the CA

8 decision in McCurry v. Allen.
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In reversing that decision, we rejected the view
that either § 1983 or some general principle of
federal jurisdiction guaranteed a claimant access to
district court under § 1983 when some independent
factor -- in that case Stone v. Powell —- denied the
claimant access to district court by an otherwise
conventional route. To the extent the CA 7 decision
in 79-1679 overlaps with the issue in McCurry, the
Court's holding in McCurry clearly supports the CA 7.




Supreme ot of the Ynited States
Fiushingtor, B. §. 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

November 6, 1980

Re: No. 79-935, Allen v. McCurry

Dear Potter:

Please join me.

Sincerely,
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Mr. Justice Stewart

Copies to the Conference
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Supreme Conrt of the Ynited States
Mashington, D. €. 203513

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

November 6, 1980

Re: ©No. 79-935 - Allen v. McCurry

Dear Potter:
I await the dissent.

Sincerely,

T.M.

Mr. Justice Stewart

cc: The Conference
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Supreme Court of the Ynited States
TWashingten, 1. €. 205%3

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

December 1, 1980

Re: No. 79-935 - Allen v. McCurry

Dear Harry:
Please join me in your dissent.
Sincerely,

e -

T.M.

Justice Blackmun

cc: The Conference
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Wushington, B. §. 20543

Supreme Qonrt of tie Hniter Shutes

CHAMBERS OF
JUSTICE HARRY A.BLACKMUN

REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LLBRARY OF CONGRESS
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CHAMBERS OF
-~ TE HARRY A. BLACKMUN

Supreme ourt of the nited States
Washington, B. §. 20543

November 4, 1980

- Allen v. McCurry

Dear Potter:

I shall try my hand at a dissent in this case. It
will be around in due course.

Justice Stewart

The Conference

Sincerely,

i
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PRI B AR R bt

Ciwloinl: _NOV 21 1980

ist DRAFT Bocimeouintod: ‘
SUPREME COURT OF THE UNITED STATES ?

No. 79-935

Marvin Allen et al., Petitioners, On Writ of Certiorari to the |
United States Court of P

V.
A he Ei
Willie McCurry. Cﬁfc’i'ﬁs for the Eighth

[December —, 1980]

HO SNOTLAYITTON “Te1y  tareer -

Justice BLackMUN, dissenting.

The legal principles with which the Court is concerned in
this civil case obviously far transcend the ugly facts of re-
spondent’s criminal convictions in the courts of Missouri for

heroin possession and assault.
The Court today holds that notions of collateral estoppel

apply with full force to this suit brought under 42 T. S. C.
§1983. In my view, the Court, in so ruling. ignores the
clear import of the legislative history of that statute and
disregards the important federal policies that underlie its
enforcement. It also shows itself insensitive both to the
significant differences between the § 1983 remedy and the ex-
clusionary rule, and to the pressures upon a criminal defend-
ant that make a free choice of forum illusory. I do not doubt

\ that principles of preclusion are to be given such effect as is
Vappropriate 1nl§ 1983 action. In many cases, the denial of

res judicata or collateral estoppel effect would serve no pur-
pose and would harm relations between federal and state
tribunals. Nonetheless, the Court’s analysis in this particular
case is unacceptable to me. It works injustice on this § 1983
plaintiff, and it makes more difficult the consistent protection
of constitutional rights, a consideration that was at the core

of the enacters’ intent. Accordingly, T dissent.
In deciding whether a common law doctrine is to apply to
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W § 1983 when the statu@is silent, prior cases uniformly have




November 28, 1980

Re: No. 79-935 ~ Allen v. McCurry

Dear Bill:

Potter has responded to our dissent in this case by a
number of footnotes. I £ind those footnotes interesting, for
it seems to me that they substantially narrow his opinion.
One might well argue that they narrow it so much that the
only point on which there is disagreement between Potter's
opinion and the dissent is on the meaning of the legislative
history and prior precedent of this Court. I think the
result is good and beneficial.

As it now stands, I think it could be said that the
Court reverses the Court of Appeals only for its conclusion
that the lack of habeas requires the provision of a federal
forum. I cannot disagree with Potter on that narrow issue,
but, of course, the dissent would rather affirm the Court of
Appeals on our different analysis. I think that the problem
with the Court's opinion now is that it does not give the
lower courts much direction, or any direction at all, as to
how to go about applying collateral estoppel rules. For this
reason, I am quite content to leave the dissent just as it
ig, for it may serve as a little encouragement to the lower
courts to apply preclusion rules carefully and consider the
factors we have mentioned.
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I see no reason to make any changes in our dissent.
Do you agree?

Sincerely,

HAR be

Mr. Justice Brennan




S f
. 7
\ .

. \\L‘
S 2nd DRAFT s
SUPREME COURT OF THE UNITED STATES
No. 79-935
\
\ T
Marvin Allen et ul., Petitioners, On W,m’ of Certiorari to the
_ United States Court of
Appeals for the Eighth

Willie MeCurry. | oot

{December -~, 19801

Jusrice BracgMuN, with whom JusticE BrenNNaN joins,
dissenting.

The legal principles with which the Court is concerned in
this civil case obviously far transcend the ugly facts of re-
spondent’s eriminal convictions in the courts of Missouri for
heroin possession and assault,

The Court today holds that notions of collateral estoppel
apply with full force to this suit brought under 42 U. 8. C.
§1983. In my view, the Court, in so ruling, ignores the
clear import of the legislative history of that statute and
disregards the important federal policies that underlie its
enforcement. It also shows itself insensitive both to the
significant differences between the § 1983 remedy and the ex-
clusionary rule, and to the pressures upon a criminal defend-
ant that make a free choice of forum illusory. [ do not doubt
that principles of preclusion are to be given such effect as is

appropriate m a § 1983 action. [n many cases, the denial of
res judicata or collateral estoppel effect would serve no pur-
pose and would harm relations between federal and state
tribunals.  Nonetheless, the Court’s analysis in this particular
case is unacceptable to me. 1t works injustice on this § 1983
plaintiff, and it makes more difficult the consistent protection
of constitutional rights, a consideration that was at the core

of the enacters’ mmtent. Accordingly, I dissent.

1 deciding whether a common law doctrine is to apply to
§ 1083 when the statute itself is silent, prior cases uniformly
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Supreme Qourt of the Hnited States
Washingtan, B. C. 20543

CHAMBERS OF
JUSTICE LEWIS F POWELL,JR.

November 17, 1980

79-935 Allen v. McCurry

109 FAHI WOMJ {15170 NN 3\

Dear Potter:
Please join me.

Sincerely,

L e

Mr. Justice Stewart

1fp/ss

cc: The Conference
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Supreme Qourt of the Hnited States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

November 6, 1980

Re: No. 79-935 Allen v. McCurry

Dear Potter:
Please join me.

Sincerely,

[W

Mr. Justice Stewart

Copies to the Conference
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Supreme Qourt of the Ynited Stutes
Washington, B. . 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS
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November 6, 1980

Re: 79-935 - Allen v. McCurry

Dear Potter:

Please join me.

Respectfully,

/x

e e ..
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Mr. Justice Stewart

Copies to the Conference
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