


Supreme Qourt of the Hirited States “‘g |
MWaslington, B. . 20543

CHAMBERS OF | 2y
[
THE CHIEF JUSTICE L

January 12, 1981

RE: 79-814 - Delta Air Lines, Inc. v. August

MEMORANDUM TO THE CONFERENCE:

(ﬁLO?TTODEHLLMKRhIGHDﬂGOHJHH

This case has given me trouble from the beginning,
but I now conclude to reverse and join an opinion along
the lines of Bill Rehnquist's dissent circulated at the
time of the discussion on granting cert.

The Rules Committee can, of course, rewrite the
Rule as the Court of Appeals gead it.
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Supreme Gonrt of the Yurited States
MWasliington, B. ¢. 20543

CHAMBERS OF
THE CHIEF JUSTICE

January 15, 1981

RE: 79-814 - Delta Air Lines v. August

Dear John:

Proceed with your memo and Bill Rehnquist can send

out his views as a memo if he wishes.

Regards,

Justice Stevens

Copies to the Conference
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Supreme Qanrt of the Ynited States, .
: Washington, B. @. 20543

CHAMBERS OF
THE CHIEF JUSTICE March 3, 1981

: RE: 79-814 - Delta Air Lines, Inc. v. August
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Dear Bill:

I join.
Regards,
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Justice Rehnquist ... .. - = , . e
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Copies “to -the -Conference -
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Suprens Qosat of fhe Hrited States
Waahington, B. €. 205%3

CHAMBERS OF
JUSTICE Wu. J. BRENNAN, JR.

January 26, 1981

1

10100 AHL WO¥A qI0NqO¥dad

RE: No. 79-814 Delta Air Lines, Inc. v. August

Dear John:

I agree with ybur memorandum and will be happy

to join it as an opinion for the Court.

Sincerely,

Mr. Justice Stevens

cc: The Conference
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Supreme Qonrt of the Wnited Stutes R
Washimgton, B. . 205%3

CHAMBERS OF
JUSTICE POTTER STEWART

1 WO¥A @IDNAOddTY

February 4, 1981

R andl

OLLDTTI0D dH

Re: 79-814 - Delta Air Lines, Inc. v. August

Dear Bill:

I agree with your memorandum circulated
yesterday. '

Sincéfély yours,
A
“). 5)
Justice Rehnquist

Copies to the Conference
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Supreme Gourt of the United States
Waslhington, B. . 20513

CHAMBERS OF
JUSTICE BYRON R.WHITE

January 23, 1981

+

Re: 79-814 - Delta Air Lines
V. August

Dear John,

Your thorough memorandum 1in
this case has convinced me that I have
been in error from the outset. Thanks
for getting me in line. I join, and I
hope you command a court.

Sincerely yours,

. ﬁlv%
/

Mr. Justice Stevens

Copies to the Conference
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; Supreme Qourt of the United Stutes
‘ Washington, B. . 205143

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

!

t

January 23, 1981

Re: 79-814 - Delta Air Lines v. August

Dear John:
I agree with ybur memorandumn.
Sincerely,
_ﬁ{)ﬁf .

T.M.

Justice Stevens

cc: The Conference
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SBupreme Qonrt of the United States
Washington, B. 4. 205%3

CHAMBERS OF February 2, 1981
JUSTICE HARRY A. BLACKMUN .

Re: No. 79-814 ~ Delta Airlines v. August

Dear John:

I agree with your memorandum and shall join it when it is
converted into an opinion for the Court.

Sincerely,

SN

Mr. Justice Stevens

cc: The Conference
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Supreme Qonrt of the Ynited Shutes
Washington, B. 4. 20513

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

February 5, 1981

Re: No. 79-814 - Delta Airlines; Inc. v. August

Dear John:

This is now a formal joinder in your recirculation of
February 5. :

Sincerely}-

z

—

Mr. Justice Stevens

cc: The Conference
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Io: The Chier Justice
Mr. Justice B
Mr. Justioe Stewert
- Justice Wnite

Jugtioe Marshall, —
Justioce Blaokmyn
Justice Behnquist
Justioe Stevaneg

y

RES

2-3-81 Clroatateas FEB 3 qp
1st DRAFT Reetrouiatoq;

SUPREME COURT OF THE UNITED STATES

No. 79-814

1 WO¥d IDNA0dTY

i ool

O11D7710D dH

On Writ of Certiorari to
the United States Court
of Appeals for the Sev-
enth Circuit,

Delta Air Lines, Inc., Petitioner,
v,
Rosemary August,

{January —, 1981]

Justicg PawEeLL, concurring in the result,

I agree with most of the views expressed in the dissenting
opinion of JusticE RErNqQuisT. It is anomalous that, under
the Court’s view, a defendant may obtain costs under Rule 68
against a plaintiff who prevails in part but not against a
plaintiff who loses entirely.

I nevertheless concur in the result reached by the Court
because I do not think that the terms of the offer made in
this particular case constituted a proper offer of judgment
within the scope of Rule 68.

I

Rule 68 provides, in pertinent part:

“At any time more than 10 days before the trial begins, a
party defending against a claim may serve upon the ad-
verse party an offer to allow judgment to be taken against
him for the money or property or to the effect specified
in his offer, with costs then accrued” (emphasis added).

In Title VII cases, the scope of “costs” is defined in the
statute itself. Except in unusual circumstances, Title VII
requires that a prevailing plaintiff receive “a reasonable at-
torney’s fee as part of the costs.” 42 U. S. C. § 2000e-5 (k); - )
See Christiansburg Garment Co. v. EEOC, 434 U. S, 412, 416~ N

B T TRD ADY AT CONCRESE




(e 1,23, 4 O fo: The Chief Justice o |

Mr. Justice Brennan E

¥». Justice Stewart =

Rr. Justioe White ‘g

tr. Jugtioce Marshell 1 &

¥r. Justioe Blackmun g

Br. Justioce Rehnquist (]

fBir. Justice Stevens %

Brans Br. Justice Powell y %

2.6-81 Ciroulateds =
PEB 6 1804

2nd DRAFT Reeiroulated: _ 8
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SUPREME COURT OF THE UNITED STATES 3
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No. 70-814

On Writ of Certiorari to ‘
the United States Court Vs
of Appeals for the Sev- ‘
enth Cifcuit.

Delta Air Lines, Inc., Petitioner,
v,
Rosemary August,

[February —, 1981]

Jusricr PoWELL, concurring in the result. : , i

I agree with most of the views expressed in the dissenting
opinion of Justice ReunqQuist, and do not agree_with th
Court's reading of Rule 68. It is anomalousdindeedg that, e
under the Court’s view, a defendant may obtain costs under
Rule 68 against a plaintiff who prevails in part but not against
a plaintiff who loses entirely.

[ nevertheless concur in the result reached by the Court
because T do not think that the terms of the offer made in \

this case constituted a proper offer of judgment within the
scope of Rule 68,

I o

Rule 68 provides, in pertinent part: 1
“At any time more than 10 days before the trial begins, a
party defending against a claim may serve upon the ad-
verse party an offer to allow judgment to be taken against

him for the tnoney or property or to the effect speciﬁed
in his offer, with costs then accrued” (emphasis added).

bt Y TRD ADY AT CONCRESS

In Title VIT cases, the scope of “costs” is defined in the
statute itself. Except in unusual circumstances, Title VII
requires that a prevailing plaintiff receive ‘“a reasonable at-
torney’s fee as part of the costs.” 42 U. S. C. § 2000e-5 (k);
See Christiansburg Garment Co. v. EEQC, 434 U. S. 412, 416-
417 (1978); Newman v. Piggie Park Enterprises, Inc., 390
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,\W r. Justice Bremnan -}
ilp, Justice Stewarwy \
r. Justice White
ifr. Justioe liarshall)
fir. Justice Blaclkmun
Hr. Justice Ruohnquisi
ir. Justice Stevens
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2-20-81
rame Hr. Sustice Powell

3rd DRAFT al tod:

SUPREME COURT OF THE UNIPED STATES.u1ateq. FEB 20 1984

No. 79-814
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-,

Delta Air Lines, Inc., Petitioner,|On Writ of Certiorari to

v the United States Court :

of Appeals for the Sev-
Rosemary August, enth Cireuit.

P>
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FLANVIN B

[February —, 1981] ‘r

JusTice PowELL, concurring in the result. \\

I agree with most of the views expressed in the dissenting
opinion of Justice REENQUIST, and do not agree with the ‘
Court’s reading of Rule 68. It is anomalous indeed that, A-‘""
under the Court’s view, a defendant may obtain costs under T
Rule 68 against a plaintiff who prevails in part but not against
a plaintiff who loses entirely.

I nevertheless concur in the result reached by the Court B
‘because I do not think that the terms of the offer made in :
this case constituted a proper offer of judgment within the X
scope of Rule 68.

o g

[SIAIQ LdTd

i

Rule 68 provides, in pertinent part:

“At any time more than 10 days before the trial begins, a B
party defending against a claim may serve upon the ad- '
verse party an offer to allow judgment to be taken against

him for the money or property or to the effect specified

in his offer, with costs then accrued” (emphasis added).

In Title VII cases. the scope of “costs” is defined in the ‘ §
statute itself. Except in unusual circumstances, Title VII t
requires that a prevailing plaintiff receive “a reasonable at- 3
torney’s fee as part of the costs.” 42 U. S, C. § 2000e-5 (k) ; :
See Christiansburg Garment Co. v. EEQC, 434 U. S, 412, 416- 'k
417 (1978); Newman v. Piggie Park Enterprises, Inc., 390
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Supreme Gonrt of the Wnited States v :
Washington, B. . 20543 i

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

Januaxry 22, 1981

Re: No. 79-814 Delta Air Lines, Inc. v. August

Dear John:

OI1D™¥10D HL WO¥d aIdNA0¥day

I hope to have a reply "memorandum" in circulation

by the middle of next week.
Sincerely, (wﬁ/

-~

AIQ LAIESANVIAN ST N

Justice Stevens

Copies to the Conference
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To: The Chief Justice
Mr. Justice Brennan
Mr. Justice Stewart Lo
Mr. Justice White
Mr. Justice Marshall
Mr. Justir: Blaslman

Mr., Just - o0l
Mr. Justico rewons
From: Mr. Justice Hels.ii.oist
1st DRAFT firoulated: - £F § 981
SUPREME COURT OF THE UNITED STATES. . -

OLLD™ 710D THL WOdd IDNA0ddTd

No. 79-814

On Writ of Certiorari to
the United States Court
of Appeals for the Sev- \
-enth Circuit.

Delta Air Lines, Inc., Petitioner,
v
Rosemary August.

I

5

[February —, 1981]

" _ -

STAIQ LANESONVIN &

Memorandum of JustTick REENQUIST. 1

Of the several remarkable aspects of by Brother Stevens’
Memorandum in this case, not the least is that, save for the
docket number and the name of the case, it bears virtually no
‘resemblance to the judgment and opinion of the Court of
Appeals for the Seventh Circuit which we granted certiorari
to review. The question presented by the petition for cer-
tiorari, albeit in somewhat laborious form, is best captured
in the first of the three questions:

“Whether the Court of Appeals erred in nullifying a
clear and unambiguous ‘mandatory imposition of costs
‘under Rule 687" Pet. 2.

My Brother Stevens’ Memorandum (hereafter JPS Memo)
states that “The narrow question presented by this case is
whether the words ‘judgment obtained by the offeree’ as used
in that Rule should be construed to encompass a judgment
against -the offeree as well as a judgment in favor of the
offeree.” JPS Memo, pp. 1-2. After reciting the procedural
history of the case in the lower courts, he criticizes the Court
of Appeals for its failure to confront “the threshold question
whether Rule 68 has any application to a case in which judg-
ment is entered against the plaintiff-offeree and in favor of
the defendant-offeror.” JPS Memo, p. 3. My Brother
STEVENS’ resolution of the case turns on that threshold ques-

bnr TTRPDADY AT CFONCRFSE




v To: The Cnief Justioe = i
Mr. Justice Breanan ©

S STYLISTIC CHANGES THREOUGEOU® Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall .
Mr. Justice Blackmun i
Mr., Justice Powell i3
dr. Justice Stevens

from: Mr. Justioce Rehnquist

WO¥d IDNA0ddTd

Circulated:
ist DRAFT FFR o ¢ 1an¢

Recirculated:

SUPREME COURT OF THE UNITED STATES

No. 79-814

i -
CLLD7 7100 HH

. oy .y On Writ of Certiorari to
Delta Air Lmes;) Inc., Petitioner, the United States Court

) of Appeals for the Sev-
Rosemary August. enth Circuit.

[February —, 1981]

JusticE REENQuUIsT, with whom JusTicE STEWART joins, ‘
dissenting. _

Of the several remarkable aspects of the Court’s opinion
in this case, not the least is that, save for the docket number
and the name of the case, it bears virtually no resemblance to
the judgment and opinion of the Court of Appeals for the !
Seventh Circuit which we granted certiorari to review. The
question presented by the petition for certiorari, albeit in
somewhat laborious form, is best captured in the first of the
three questions:

“Whether the Court of Appeals erred in nullifying a
clear and unambiguous mandatory imposition of costs X
under Rule 687’ Pet. 2. '?

The Court states that “The narrow question presented by this
case is whether the words ‘judgment obtained by the offeree’
as used in that Rule should be construed to encompass a judg-
ment against the offeree as well as a judgment in favor of the
offeree.” Ante, at 1-2. After reciting the procedural history
of the case in the lower courts, the Court criticizes the Court
of Appeals for its failure to confront “the threshold question
whether Rule 68 has any application to a case in which judg-
ment is entered against the plaintiff-offeree and in favor of
the defendant-offeror.” Ante, at 3. The Court’s resolution
of the case turns on that threshold question and it finds that
the answer “is dictated by the plain language, the purpose,
and the history of Rule 68.” Ante, at 3.

B ¥ TRD ADY AT CONCRESE




Supreme Qonrt of the Hnited States
Maslington, B, €. 20513

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

January 15, 1981

Re: 79-814 - Delta Air Lines v. August

Dear Chief:

Shortly after you assigned the
case you were kind enough to let me
was not solid and that I should not
opinion:until you had come to rest.
postponed preparation of an opinion
further study of the case. After a

opinion in this
know that your vote
undertake the

I therefore
pending your
few weeks passed,

however—-perhaps unwisely--I decided to go ahead with a
draft and it is now almost ready for circulation. I
trust that it will therefore be acceptable if I
circulate it as a memorandum, since my Conference notes
indicate that your vote may not be decisive--indeed,

perhaps it may even persuade you to
at the case.

- /

take another look

Respectfully,

( 4L\

The Chief Justice

Copies to the Conference
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Mr. Justice Brennan
Hr. Justice Stewart
My . Justics White

Mr. Justice Marahall
#r. Juastice Blaokmun
Br. Justice Powell
ir. Justioe Rohnquist

Braa: fe. Fustice Stevens

79-814 - Delta Air Lines, Inc. v. August _ o
eeoutatony_ W 19 81

Memorandum of JUSTICE STEVENS Hootroulatod «

Pursuant to Rule 68 of the Federal Rules of Civil Procedure,
if a plaintiff rejects a defendant's formal settlement offer, and
if "the judgment finally obtained by the offeree is not more
favorable than the offer," the plaintiff "must pay the costs

incurred after the making of the offer.” 1 The narrow question

1 Rule 68, as amended in 1966, provides:

"At any time more than 10 days before the
trial begins, a party defending against a
claim may serve upon the adverse party an
offer to allow judgment to be taken against
him for the money or property or to the
effect specified in his offer, with costs
then accrued. 1If within 10 days after the
service of the offer the adverse party serves
written notice 'that the offer is accepted,

-~ either party may then file the offer and
notice of acceptance together with proof of
service thereof and thereupon the clerk shall
enter judgment. An offer not accepted shall
be deemed withdrawn and evidence thereof is
not admissible except in a proceeding to
determine costs. If the judgment finally
obtained by the offeree is not more favorable
than the offer, the offeree must pay the
costs incurred after the making of the offer.
The fact that an offer is made but not
accepted does not preclude a subsequent
offer. When the liability of one party to
another has been determined by verdict or
order or judgment, but the amount or extent
of the liability remains to be determined by
further proceedings, the party adjudged
liable may make an offer of judgment, which
shall have the same effect as an offer made
before trial if it is served within a
reasonable time not less than 10 days prior
to the commencement of hearings to determine

71035ﬂif%;

y

O¥d AADNAOYdTH

TAID LAZSANVIN Sol oiio=

knr TTODADY NTE CONCREFSEC



\ j : To: The Chiof Justice
‘ Mr. Justice Breanan
Mr. Justice Stewart

I
Nr. Justice White hvf?{
Mr. Justice ¥irshall P
%0 vy, 12, i Nr. Justice Blasmun -
¥r. Justice Powsall C

gzéj {/V)_&‘/ aﬁwvyﬂ ¥r. Justice Rohnquist :
¢
iL,wa(MM”’ ¢ m Feram: Br. Justice Stevens ﬁ
loe
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N e b Ciroulated: [
ond DRAFT Reoirculateq: JAN 22 '81
SUPREME COURT OF THE UNITED STATES }
19
No. 79-814 *S

On Writ of Certiorari to ‘
the United States Court A
of Appeals for the Sev-
enth Circuit,

Delta Air Lines, Inc., Petitioner,
v,
Rosemary August.

WAL

INVIA

[February —, 1981]
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Memorandum of JUSTICE STEVENS, ‘

Pursuant to Rule 68 of the Federal Rules of Civil Proce-
dure, if a plaintiff rejects a defendant’s formal settlement
offer, and if “the judgment finally obtained by the offeree is
not more favorable than the offer,” the plaintiff “must pay
the costs incurred after the making of the offer.”* The nar-

1Rule 68, as amended in 1966, provides:

“At any time more than 10 days before the trial begins, a party de-
fending against a claim may serve upon the adverse party an offer to allow
judgment to be taken against him for the money or property or to the
effect specified in his offer, with costs then accrued. If within 10 days
after the service of the offer the adverse party serves written notice that
the offer is accepted, either party may then file the offer and notice of
acceptance together with proof of service thereof and thereupon the clerk
shall enter judgment. An offer not. accepted shall be deemed withdrawn
and evidence thereof is not admissible except in a proceeding to determine
costs. If the judgment finally obtained by the offeree is not more favor-
able than the offer, the offeree must pay the costs incurred after the
making of the offer. The fact that an offer is made but not accepted does
not preclude a subsequent offer. When the liability of one party to an-
other has been determined by verdict or order or judgment, but the
amount or extent of the liability remains to be determined by further pro-
ceedings, the party adjudged liable may make an offer of judgment, which
shall have the same effect as an offer made before trial if it is served within
a reasonable time not less than 10 days prior to the commencement of
hearings to determine the amount or extent of liability.”
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Lo: The Chier Jusiive

¥r. Justize
¥r. Justice
¥r. Tustice
r. Juztions

P, 3y ", Yr. Jostice

Eraanan
Stevart
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Mirghall

. 12 . =~
o Blackmun
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ot ¥r. Justlce Stevens

Sdrenlated:

3rd DRAFT Recirculeted:

FEB 581

SUPREME COURT OF THE UNITED STATES

No. 79-814

Delta Air Lines, Inc., Petitioner,] On Writ of Certiorari to
v the United States Court

of Appeals for the Sev-
Rosemary August. enth «Circuit,

[February —, 1981}

| Jusrice Stevews delivered the opinion of the Court.

Pursuant to Rule ‘68 of the Federal Rules of Civil Proce-
dure, if a plaintiff rejects a defendant’s formal settlement
offer, and if “the judgment finally obtained by the offeree is
not more favorable than the offer,” the plaintiff “must pay
the costs incurred after the making of the offer.”* "The nar-

! Rule 68, as amended in 1966, provides:

“At any time more than 10 days before the trial begins, a party de-
fending against a claim may serve upon the adverse party an offer to allow
judgment to be tdken against him for the money or property or to the
effect specified in his offer, with costs then accrued. If within 10 days
-after the service of the offer the adverse party serves written notice that
the offer is accepted, either party ‘may then fle the offer and notice of
acceptance together with proof of service thereof and thereupon the clerk
shall enter judgment. An offer not accepted shall be deemed withdrawn
and evidence thereof is not admissible except in a proceeding to determine
costs. If the judgment finally obtained by the offeree is not more favor-
able than the offer, the offeree 'must pay the costs incurred after the
making of the offer. The fact that an offer is made but not accepted does
not preclude a subsequent offer. When the liability of one party to an-
other has been determined by verdict or order or judgment, but the
amount or extent of the liability remains to be determined by further pro-
ceedings, the party adjudged liable may make an offer of judgment, which
shall have the same effect as an offer made before trial if it. is served within
8 reasonable time not less than 10 days prior to the commencement of
hearings to determine the amount or extent of liability.”

#%
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To: The Chief Justice
Mr. Justice Brennan
Mr. Justice Stewart 4
Mr. Justice Wnite i
Mr, Justicg Marahall |
Yr. Jnitag Bl:nkmyn

W . -);gl ((/ 4 Hr. Jus=tice Powall \ i

¥r. Jusztice Robngquigt lr

g/‘e:’ L«q_t:./ (Q, ok D From: Mr. Justice Stevens

Ciroculated:
4th DRAFT Recireulatog: FEB 12 ‘81
SUPREME COURT OF THE UNITED STATES

OL1DT7I0D AHL WO¥ aIDNA0ddTd

No. 79-814

g

ANVIAL KL ¥

Delta Air Lines, Inc., Petitioner, On Writ .Of Certiorari to o
the United States Court ‘

v of Appeals for the Sev- (

Rosemary August. enth Cireuit, |

[February —, 1981] i

Justice STevENS delivered the opinion of the Court.

Pursuant to Rule 68 of the Federal Rules of Civil Proce-
dure, if a plaintiff rejects a defendant’s formal settlement
offer, and if “the judgment finally obtained by the offeree is
not more favorable than the offer,” the plaintiff “must pay
the costs incurred after the making of the offer.”* The nar-

TAIQ LIS

1 Rule 68, as amended in 1966, provides:

“At any time more than 10 days before the trial begins, a party de-
fending against a claim may serve upon the adverse party an offer to allow
judgment to be taken against him for the money or property or to the
effect specified in his offer, with costs then accrued. If within 10 days
after the service of the offer the adverse party serves written notice that
the offer is accepted, either party may then file the offer and notice of
acceptance together with proof of service thereof and thereupon the clerk
shall enter judgment. An offer not accepted shall be deemed withdrawn
and evidence thereof is not admissible except in a proceeding to determine
costs, If the judgment finally obtained by the offeree is not more favor-
able than the offer, the offeree must pay the costs incurred after the
making of the offer. The fact that an offer is made but not accepted does
not preclude a subsequent offer. When the liability of one party to an-
other has been determined by verdict or order or judgment, but the
amount or extent of the liability remains to be determined by further pro-
ceedings, the party adjudged liable may make an offer of judgment, which
shall have the same effect as an offer made before trial if it is served within
a reasonable time not less than 10 days prior to the commencement of
hearings to determine the amount or extent of liability.”
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