


Supreme Court of the Ynited States
TWashington, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE

January 21, 1981

Re: (79-1429 - American Textile Manufacturers Institute,
( Inc. v. Marshall

(
(79-1583 -~ National Cotton Council of America v.

Marshall

MEMORANDUM TO THE CONFERENCE:
I am inclined to think we should invite the parties
to comment on the effect, if any, of the change in

Regulations disclosed by Bork in the oral argument.

Regards,
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Supreme Qourt of the Yrited States
Waslpngton, B. 4. 20513

CHAMBERS OF
THE CHIEF JUSTICE

January 26, 1981

RE: 79-1429 - American Textile Institute v. Marshall
79-1583 - National Cotton Council v. Marshall

MEMORANDUM TO THE CONFERENCE:

I will defer voting in this case until some light is
shed on the "'llth hour'" change in the Regulations.

Regards,




Supreme Qonrt of the Pmited States
Waslington, B. . 205%3

CHAMBERS OF
THE CHIEF JUSTICE

January 30, 1981

Re: (79-1429 - American Textile Manufacturers, Inc. v. 5
( Marshall ¢
(79-1583 - National Cotton Council of America v.

Marshall

Dear Bill:

I have now reviewed the various exchanges in this
case,and I would prefer that you proceed to assign
it since my views on the excessive delegation remain
just about where they were at the time of the Conference.

Regards,

Justice Brennan

Copies to the Conference
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Supreme Qonrt of the Ynited States
Washington, B. §. 20543

CHAMBERS OF
THE CHIEF JUSTICE
February 3, 1981

Re: 79-1429 - American Textile Manufacturers
Institute v. Marshall

Dear Bill:
Are you willing to undertake a dissent in

this case?

Refgards

Justice Rehnquist

Copies to: Justice Stewart
Justice Powell




B .

e T ascand Dvhd i
T2 \.,?-L.I .,I i[- W\'L“u ~ ;..;.:l

"l‘sh'mg.nn,;:] C. 20543

e
(

CrAmBIRS OF

THE CHIEF JUSTICE

RE: (79-1429 -~ American Textile Manufacturers
( Institute, Inc. v. Marshall
(79-1583 - National Cotton Council of
( America v. Marshall

Dear Bill:
I join your dissent.

Fegards,

Justice Rehnquist

Copies to the Conference
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Supreme Qomt of the Mnited States
Washington, B. §. 20543

CHAMBERS OF

JUSTICE Wu. J. BRENNAN, JR. January 22 s ]98]

f

RE: Nos. 79-1429 American Textile Mfrs. v. Marshall
79-1583 National Cotton Council v. Marshall

Dear Chief:

I agree although I'm inclined to doubt that the
abandonment of the policy has any relevance to the

issue in this case.

e i

Sincerely,
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The Chief Justice

cc: The Conference
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Supreme Qonrt of the Hrited States
Washmoton, B. €. 20543

CHAMBERS OF

JUSTICE Ww. J. BRENNAN, JR. Januar_y 30 , ]98]

t

RE: Nos. 79-1429 & 1583 American Textile Manufacturers
v, Marshall

Dear Chief:

I had supposed the order of filings in the above was
going to be Bork first and then response from the Solicitor
General. In any event, it is very clear to me that Bork's
position in the Wilmer, Pickering letter is very different
from that which he made at oral argument. See Transcript of
oral argument at pages 6 and 7. '

In the circumstances I wish the Clerk would be request-
ed to telephone the Solicitor General and ask him to.file an
additional response to the Bork Tetter.

Sincerely,

R
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The Chief Justice

cc: The Conference
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. Supreme Gourt of He Huited States
Washington, B. . 205143

CHAMBERS OF

JUSTICE Wu. J. BRENNAN, JR. February 2, 1981

RE: No. 79-1429 American Textile Mfrs. Ind. v. Marshall
No. 79-1583 National Cotton Council of America v,
Marshall

Dear Chief:

I'11 undertake the opinion for the Court in the above.

Sincerely,

The Chief Justice

cc: The Conference
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. 40: The Chief Justice

Mr. Justice

- Mr. Justice

+ Mr. Justice

March 31, 1981 - Mr. Justice
. Mr. Justice

.~ Mr. Justice

Mr. Justice

MEMORANDUM TO THE CONFERENCE

Circulated: APR 1 fo

RE: American Textile Manufacturers Institute, Inc. v._ Donavan, et

AR SRR U s AT v 1 § e

al.

Nos. 79-1429 and 79-1583

As you know, the Government has filed a supplemental
memorandum in the above case. The memorandum describes President
Reagan's issuaﬁce of Executive Order No. 12291, directing all
federal agencies to assess potential costs and benefits of major
regulatory proposals. In response, the Secretary of Labor filed
an "Advance Notice of Proposed Rulemaking" on March 27, 1981.
This is the Secretary's first step "to evaluate the feasibility
and utility of cost-benefit analysis in the standard setting
process, to compare the costs and benefits of the current
standard and various alternatives, and to reassess the current
standard in light of the findings." Memorandum, at 2. While the
Government readily admits that this action does not moot the
case, id., at 4, it nevertheless recommends for prudential
reasons that we vacate the Court of Appeals decision and remand
the case to the agency. I assume that we will not act on the
memorandum until all parties have an opportunity to file a

response.

Stewart
Vhite
Marshall
Blackmun
Powell
Rehnquist
Ste

- From: Mr. Justice E

-
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In any event, I disagree with the Government's position. My

primary reason is that the majority conference vote in this case,




to be reflected in the opinion for the Court now being prepared,
is based on the proposition that cost-benefit analysis is

prohibited by the statute. This is consistent with the

Government's previous argument that "it would be inconsistent
with the Act for OSHA to engage in cost-benefit analysis."”
Memorandum, at 3a. It would surely be best for all concerned to
decide that issue and save the Secretary the necessity of
engaging in a futile proceeding involving thousands of pages of
study; he might better use the time to persuade the Congress to
change the statute.

Moreover, there clearly remains an active case or
controversy here. The Secretary has taken no action to
"promulgate, modify, or revoke any occupational safety or health
standard" pursuant to 29 U.S.C. §655. We have no way of knowing
whether this "Advance Notice of Proposed Rulemaking”" will lead to
a recommendation that formal rulemaking modifying or revoking the
existing standard be pursued. Certainly the union will fight the
Secretary tooth and nail to prevent iE. The case eventually
would be back here again, brought by the union or the industry
depending on future actions of the Secretary. Therefore, the
final result of the Secretary's action is highly speculative, and
in all events probably would not occur for a substantial period
of time. Although the Government intimates that it is
maintaining the current cotton dust standard during this re=
evaluation for policy reasons, this explanation is misleading,

for the Secretary would in no case be entitled to modify or

40 SNOLLIHTIO) dHL WO¥A aidnandasm
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revoke the standard without conducting a formal rulemaking

procedure pursuant to §655.

In sum, I think we should deny the Secretary's application

and proceed with decision of the case.

Sincerely,

ABNY

W.J.B. Jdr.
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1st DRAFY
SUPREME COURT OF THE UNITED STATES

Nos. 79-1429 anp 79-1583

American Textile Manufacturers
Institute, Inc., et al.,
Petitioners,

79-1429 v,

Raymond J. Donovan, Secretary

of Labor, United States De- |On Writs of Certiorari to
partment of Labor, et al. the United States Court

of Appeals for the Dis-
National Cotton Council of trict of Columbia Circuit,
America, Petitioner,
79-1583 R
Raymond J. Donovan, Secretary
of Labor, United States De-
partment of Labor, et al.

[May —, 1981]

JusTice BRENNAN delivered the opinion of the Court,

Congress enacted the Occupational Safety and Health Act
of 1970 (the Act) “to assure so far as possible every working
man and woman in the Nation safe and healthful working
conditions. . ..” 29 U. S. C. §651 (b). The Act authorizes
the Secretary of Labor to establish, after notice and opportu-
nity to comment, mandatory nationwide standards governing
health and safety in the workplace. 29 U. 8. C. §% 655 (a),
(b). 1In 1978, the Secretary, acting through the Occupational
Safety and Health Administration (OSHA)," promulgated

! This opinion will use the terms OSHA and the Secretary interchange-
ably when referring to the agency, the Secretary of Labor, or the Assistant
Secretary for Occupational Safety and Health. The Secretary of Labor
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PEs

To: The Chief Justice

Kr. Justice Stewart

Mr. Justice White

Mr. Justice Marshall

Mr. Justice Blackmun
May 19, 1981 Mr. Justice Powell

Mr. Justice Rahnquist

Mr. Justice Steven

RE: Nos. 79-1429 & 79-1583, American Textile Mapufackurerstice Bren -
BAY 19 15:

Institute, Inc. v. Donovan Circulated:

Recirculated:

Dear John,

I very much appreciate your thoughtful comments on my
circulated opinion in the above. I think my only difference with
you centers on whether Section 6(g) of the Act, 29 U.S.C.
§655(g), has relevance for the purposes of our decision in this
case. I agree, without deciding, as I said in footnote 29, page
17 of the opinion, that Section 6(g) "may authorize OSHA to

explore costs and benefits for deciding between issuance of

several standards regulating different varieties of health and

safety hazards" (citing your Benzene opinion, slip op. 33), in
setting priorities for the issuance of more than one standard,

thereby ensuring that the most serious health hazards are

addressed first. As Section 6(g) states:

"In determining the priority for establishing standards
under [Section 6 of the Act, 29 U.S.C. §655], the
Secretary shall give due regard to the urgency of the
need for mandatory safety and health standards for
particular industries, trades, crafts, occupations,
businesses, workplaces or work environments."

And it is true that the Secretary acknowledged not only in
Benzene but also in this case, Brief for Respondent Secretary of
Labor, at 56, that Section 6(g) appears to contemplate such an

exercise,

A0 SNOTIDATION AHI WOMA (190 ns1Ty
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But that is not this case. Here, OSHA was not considering

and "deciding between issuance of several standards regulating

different varieties of health and safety hazards." The Secretary
never discussed other health hazards in thé cotton industry that
the agency would address. Rather OSHA considered and promulgated
only one health standard for the industry; therefore Section 6(g)
is not implicated by its determinations. Your thought that
Section 6(g) is involved here is not shared by the industry
petitioners -- they fail to cite Section 6(g) even once in their
briefs. I think this indicates industry recognition that we are
not faced here with OSHA's setting of priorities for the issuance
of several health and safety standards. The industry argument
instead is that OSHA must undertake a cost-benefit analysis under
Section 6{(b) (5) to determine whether and how stringent a single

standard should be promulgated, regardless of the existence of

any other health hazards in the workplace. Under the industry
approach, if preventing 36,000 annual cases of byssinosis would
cost $500 million, and preventing 35,000 annual byssinosié cases
would cost $650 million, OSHA might have to choose the $500
million standard even if cotton dust exposure were the only
health hazard in the .workplace and the $650 million cost were
economically feasible. 1In effect, then, the industry position
requires the agency to undertake an analysis of the abéolute

relation between costs and benefits of a single standard, placing

some sort of absolute value on the benefit of reducing byssinosis

compared only with the cost of achieving such reduction, without -

reference to other hazards.
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I think the considerations contemplated by Section 6(g) are
quite different from the absolute considerations suggested above,
emphasizing instead the range of health hazards in the workplace,
which ones are most serious, and which shodld‘be addressed first.
Such considerations might include a comparison of the relative
costs and benefits of various standards addressing different
health problems in the same industry. Let us assume, for
example, that OSHA found two serious health hazards in textile
mills -- cotton dust and noise. In addition, let us assume --
although untrue for the real Cotton Dust Standard -- that the
agency determined that an expenditure of $650 million would be
the maximum economically feasible expenditure by the cotton
industry for all health and safety standards, and that
expenditures in excess*of $650 million Qéuld result in
substantial reduction of material health impairment from cotton
dust exposure. OSHA would then have to decide whether to
promulgate a single standard regulating only one of the hazards,
or whether to issue two standards that would address bth.
hazards.

In choosing what course of action to follow, the agency
pursuant to Section 6(g) might compare the reduction in
byssinosis resulting from an expenditure of $650 million for
cotton dust engineering controls versus the reduction in worker
deafness resulting from an expenditure of $650 million
expenditure for noise controls. 1In choosing between the two
standards, or determining a proper mix of the two, the Secretary

could compare the relative costs and benefits of the two
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standards in order to maximize total health benefits for the
worker. And the Secretary might finally decide that spending the
full $650 million on cotton dust control would be less worthwhile
than spending $500 million on cotton dust éontrol, and $150
million on noise control. But since a total industry-wide
expenditure of $650 million was economically feasible, the cost
of compliance for the two standards combined would have to be
$650 million, given Section 6(b) (5)'s requirement of promulgation
of the most protective standard limited only by feasibility.
Undoubtedly the industry would be no happier with this outcome
using a Section 6(g) balancing of costs and benefits, because the
industry's overall expenditure on health hazards would remain the
same even as the mix of standards changes. That is why the

distinction between absolute cost-benefit balancing, in a vacuum

without reference to other health hazards, as opposed to relative

cost-benefit balancing, comparing the costs and benefits of

different health standardg, is not just a technical distinction
but one of real substance. The industry's failure to rél§ on
Section 6(g) to buttress its argument, and the Secretary's
willingness to accept Section 6(g) balancing while nevertheless
arguing against absolute cost-benefit analysis, are telling
evidence of this fact.

My opinion deals at length with the industry argument that
OSHA must balance, without reference to other health hazards, the
absolute costs and benefits for considering and promulgating a

single health standard. The basis for my rejection of their

argument is that the statute and legislative history show that
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Congress itself struck the balance between costs and benefits
when it said "to the extent feasible," thereby precluding further
balancing by OSHA for the issuance of a single standard, and that
Section 6(b) (5) requires promulgation of tﬁe most protective
standard limited only by feasibility.

While it would be possible, as you suggest, to decide this
case by holding merely that Section 6(b) (5) does not require OSHA
to compare costs and benefits in promulgating a single standard,
I think there is an additional reason that we should not leave
open the question whether OSHA is precluded from doing so. It
seems to me that OSHA, the industry, and the unions should have
the answer now, and not leave the issue in limbo while they go -
forward with another extensive and costly rule-making (this one
took several years and‘producéd'éﬁ enormous cost a 105,000-page
record). The unions would be back here tomorrow arguing that
cost-benefit analysis is precluded. 1If the correct forum to
engraft cost-benefit anal§éis onto Section 6 (b) (5) for
considering and promulgating a single standard is the Cénéress,
the sooner we tell the parties, the better for all concerned.

The Secretary gives no indication in his post-argument March
27, 1981 Advance Notice of Proposed Rulemaking that, pursuant to
Section 6(g), he wants to compare the costs and benefits of the
Cotton Dust Standard relative to those of other possible
standards addressing different health and safety problems in the
cotton industry. On the contrary, the Notice implies that he
will engage in cost-benefit analysis in reviewing the Cotton Dust

Standard in the abstract, without reference to other hazards.
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For instance, he notes that "it is appropriate to evaluate the
practicality of cost-benefit balancing by investigating the
concept in the context of an actual standard such as cotton
dust," Memorandum, at 4a, that the "agency'will produce a
comprehensive and thorough cost-benefit analysis", id., at 5a,
and that as a result "the standard itself may be subject to
adjustment," ibid. I think we ought tell him whether he can do
that. And even if the Secretary does plan to make comparisons
with other health standards, under my proposed opinion, he is not
precluded from undertaking, pursuant to Section 6(g), a relative
balancing of the costs and benefits of the cotton dust standard
with those of other health standards he plans to promulgate.
Perhaps I should make this point more explicit in the opinion,
for example by bringing parts of'footnofe 29 into the text and
emphasizing that cost-benefit analysis is precluded only for the
consideration and issuance of a single health standard without
reference to other healthfhazards. In addition, I can add "for
the issuance of a single standard" after the word "Secret;ry" on
page 17, line 3, after the word "analysis" on page 17, line 6,
and in other appropriate places thoughout the opinion. Of
course, I would welcome any other suggestions that may occur to
you.

In short, I do feel that it is important to indicate to the

Secretary what he can and cannot do in considering and

promulgating a single standard, without reference to other health

hazards, under Section 6(b) (5}). His Advance Notice may be read,

I think, as proposing the sort of absolute cost-benefit urged by
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petitioners, without reference to other health hazards in the

cotton industry. My opinion concludes that he is precluded from

doing so.

P

Sincerely,

e

Justice Stevens

Copies to the Conference

10D dHL, WOHA dHINAONIIAT

10 SNOIL.LD:?

‘NOTISTATA LATYISANVKW 3L

SSHAINOD 40 Kavaq 1l




Supreme Qourt of the Hnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE Ww. J. BRENNAN, JR.

May 21, 1981

RE: Nos. 79—1429 and 79-1583, American Textile Manufacturers:
v. Donovan

.

Dear John,

Thank you very much for your specification of suggested changes.
Your second, fourth, and fifth proposals are entirely satisfactory.
I would also like to delete the word '"only" in the first line of
footnote 29 on page 17 (I assume your fifth suggestion refers to footnote 29).
Your third suggestion is also satisfactory if we can insert "by the
Secretary" after the words 'costs and benefits'" in the first sentence,
delete "a'" in the second sentence, and as mentioned the other day add at
the end of the second sentence "because feasibility analysis is."

O R LIC RN UL S PP

As for your first, sixth, and seventh suggestions, I would like to

propose the following to help meet your concerns. For the seventh suggestion,
I can substitute the word "contemplated" for '"intended" and the word
"different" for ""further." This would make this sentence more consistent

i with your third suggestion. In this sentence, I would not like to add

: "to require." If the words were inserted, they might be thought to

intimate that Congress actually discussed cost-benefit analysis but decided

v not -to mandate it, when this is not at all the case. For similar reasons,

‘ on your sixth suggestion, I would substitute the word "different" for
"further" to meet your concerns but would prefer not to add "requirement of."

Finally, instead of your first suggestion, I would be happy to make
the change you mentioned in our telephone conversation the other day, namely
to substitute 'nmot to require OSHA to do so'" for "to preclude OSHA from
doing so." Frankly, after having checked the Secretary's brief in the
Court of Appeals, I think my good friend David Bazelon was guilty of a
! loose description of the Secretary's position. Certainly the thrust of
his whole opinion, as well as that in the Secretary's brief in this Court,
is that cost-benefit analysis is inconsistent with the language and
legislative history of the Act and that feasibility analysis is required.
See Ct. of App. Brief of Secretary of Labor, at 120; Brief for Respondent

Secretary of Labor, at 38-39.

Fr R A

I do appreciate this exchange and I hope we are at the point where
we can get this difficult case behind us.

Sincerely,

. }
DS

Justice Stevens
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Sopreme Gonrt of the Hutted States
Washington, B. €. 20513

CHAMBERS OF
JUSTICE Wk, J. BRENNAN, JR.

May 26, 1981

MEMORANDUM TO THE CONFERENCE

RE: American Textile Manufacturers Institute, Inc. v. Donovan
Nos. 79-1429 & 1583

You will notice on page 13, note 25, that I have dealt with the post-
argument motions of the various parties. This assumes, of course, that
there are five or more who agree with this view.

Sincerely,

The Conference
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9nd DRAFT
SUPREME COURT OF THE UNITED STATES

Nos. 79-1429 AND 79-1583

American Textile Manufacturers
Institute, Inc., et al.,
Petitioners,

79-1429 v,

Raymond J, Donovan, Secretary

~ of Labor, United States De-
partment of Labor, et al.

On Writs of Certiorari ta
the United States Court
of Appeals for the Dis-

National Cotton Council of trict of Columbia Cirecuit.

America, Petitioner,

79-1583 .

Raymond J, Donovan, Secretary
of Labor, United States De-

partment of Labor, et al.

[May —, 1981}

JusTicE BRENNAN delivered the opinion of the Court.

Congress enacted the Occupational Safety and Health Act
of 1970 (the Act) “to assure so far as possible every working
man and woman in the Nation safe and healthful working
conditions. . ..” 29 U. S. C. §651 (b). The Act authorizes
the Secretary of Labor to establish, after notice and opportu-
nity to comunent, mandatory nationwide standards governing
health and safety in the workplace. 29 U. S. C. §3 655 (a).
(b). In 1978, the Secretary, acting through the Occupational
Safety and Health Administration (OSHA),' promulgated

t This opinion will use the terms OSHA and the Secretary interchange-
ably when referring to the agency, the Secretary of Labor, or the Assistant
Secretary for Occupational Safety and Health. The Secretary of Labor
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Supreme Qonrt of the Hnited States
Hushington, B. €. 20513

CHAMBERS OF
JUSTICE Ww. J. BRENNAN, JR.

June 2, 1981

RE: American Textile v. Donovan, Nos.79-1429 and 1583

MEMORANDUM TO THE CONFERENCE

In response to Bill's dissent in the above, I propose to add the
following new footnote 75 at the end of the first full paragraph on

page 48:

Even had JUSTICE REHNQUIST correctly characterized the Court's opinion,
and there were three possible constructions of the phrase "to the extent
feasible,” post, at 2-3, this would hardly be grounds for invalidating
Section 6(b)(5) under the delegation doctrine. After all, this would not
be the first time that more than one interpretation of a statute had been

T ‘NOISTATIA LATIISONVH AHL A0 SNOLLOTTION THI WOMA (%101 395

argued. See, e.g., Pennhurst State School v. Halderman, ___ U.S. __ (1981);
Watt v. Alaska,  U.S. (1981).
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES

Nos. 79-1429 anp 79-1583

American Textile Manufacturers
Institute, Inc., et al.,
Petitioners,

79-1429 v,
Raymond J. Donovan, Secretary
of Labor, United States De-
partment of Labor, et al.

LOTTT0D ABIL WOMI 7500105 T

On Writs of Certiorari ta
the United States Court,
of Appeals for the Dis-
National Cotton Council of trict of Columbia Circuit,.

America, Petitioner, ‘

79-1583 v,

Raymond J. Donovan, Secretary
of Labor, United States De-

partment of Labor, et al.

[May —, 1981]

et

JusTice BRENNAN delivered the opinion of the Court.

Congress enacted the Occupational Safety and Health Act
of 1970 (the Act) “to assure so far as possible every working
man and woman in the Nation safe and healthful working
conditions. . ..” 29 U. S. C. §651 (b). The Act authorizes
the Secretary of Labor to establish, after notice and opportu-
nity to comment, mandatory nationwide standards governing
health and safety in the workplace. 29 U. S. C. §§ 655 (a),
(b). 1In 1978, the Secretary, acting through the Occupational
Safety and Health Administration (OSHA),! promulgated

SSTIINOD 40 AAVHUTT “‘NOTSTATIA LATYDSANVH UL 40 SNO|

1 This opinion will use the terms OSHA and the Secretary interchange-
ably when referring to the agency, the Secretary of Labor, or the Assistant
Secretary for Occupational Safety and Health. The Secretary of Labor
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Fo: The Jie T o
' Mr. Justice stowart
¥y, Justios White
¥r. Justice mﬂrﬁbalﬂ
My. Justio~ o ERRE
Mo Jaenlon E
MEMORANDUM TO THE CONFERENCE Efijgfi Ui!i X
M‘[‘c s.jli«}!{’i S N AR e

Prom: Mr. Jisot o6 Brens
JUN 2 4 T8

Circulated:

HOLDS FOR: AMERICAN TEXTILE MANUFACTURERS, INC. V. DONOVAN

Heclreulatedy — e

’
Nos. 79-1429, 79-1583.

-~

There is only one hold for the above:

Lead Industries Assoc., Inc. v. OSHA, No. 80-1134

National Assoc. of Recycling Industries, Inc. v. Secretary

of Labor, No. 80-1170

South Central Bell Telephone Co. v. OSHA, No. 80-1155

Various petitioners challenge OSHA's promulgation‘in'l978 of
the so-called "Lead Standard," a health standard setting a
permissible exposure level of 50 micrograms of lead per cubic
meter of air (50 ug/m3) in such industries as primary lead
smelting, battery manufacturing, brass and bronze industries, and
pigment manufacturing. OSHA initially proposed a PEL of 100
ug/m3, and conducted public hearings on this proposal. OSHA's
final reqgulation, however, adopted the 50 ug/m3 PEL. All
affected employers must meet the 50 ug/m3 PEL immediately through

a combination of engineering controls, work practice controls, or
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CHAMBERS OF

Supreme Qourt of the Hnited States
Tastington, B. €. 20543

JUSTICE POTTER STEWART

January 22, 1981

Re: No. 79-1429) American Textile Mfg.
Institute v. Marshall
No. 79-1583) National Cotton Council
v. Marshall

Dear Chief,

I agree with your suggestion that we
ask the parties to comment on the effect of the
change in Regulations brought to light during
the oral argument.

Sincerely yours,

'2.5‘

e

The Chief Justice

Copies to the Conference
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CHAMBERS OF
JUSTICE POTTER STEWART

Supreme Court of the Bnited States
Haslington, B. €. 205%3

May 29, 1981

Re: No. 79-1429 & 79-1583,
American Textile Mfrs. Inst. v. Donovan

Dear Bill,

I shall in due course circulate a dis-
senting opinion.

Sincerely yours,
-' ’:
-\/5‘
4‘0
Justice Brennan ////

Copies to the Conference
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Toy o Chief JusticCe
Y, Justice Brennan
¥, Justice White
=, Justice darshall
ur. Justioce Rlacxaun
#2r, Justice Fowsll
¥p. Justice Rehnguist
2, Justico Stevens

Tanmye Br. Justica Stewart
.‘:?-) ..

i
A N 1981
gizcuiated: -
fscirculated: —
fs—f/ qujﬁ
No. 79-1429 - American Textile Manufacturers
Institute, Inc. v. Donovan
No. 79-1583 - National Cotton Council of America

v. Donovan

JUSTICE STEWART, dissenting.

Section 6(b) (5) of the Occupational Safety and

. Health Act provides:

"The Secretary, in promulgating standards
dealing with toxic materials or harmful
physical agents under this subsection, shall
set the standard which most adequately
assures, to the extent feasible, on the basis
Oof the best available evidence, that no
employvee will suffer material impairment of
hezlth or functional capacity even if such
enployee has regular exposure to the hazard

- B
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To: The Chief Justice
Mr. Judtice Brennan
Mr. Justica White
¥r. Juatice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
¥r. Justice Rehnguiet
Mr. Justice Stevena

- From: Mr. Justice Stewart
& JUN 1981
1st AFT Cireulated:

SUPREME COURT OF THE UNITEP°STAFES:

Nos. 79-1429 anp 79-1583

American Textile Manufacturers
Institute, Inc., et al.,
Petitioners,

79-1429 v,
Raymond J. Donovan, Secretary
of Labor, United States De- |On Writ of Certiorari to

partment of Labor, et al. the United States Court
of Appeals for the Dis-

National Cotton Council of trict of Columbia Court,
America, Petitioner,
79-1583 v
Raymond J. Donovan, Secretary
of Labor, United States De-
partment of Labor, et al.

[June —, 1981]

JusTice Stewart, dissenting.
Section 6 (b)(3) of the Occupational Safety and Health
Act provides:

“The Secretary, in promulgating standards dealing
with toxic materials or harmful physical agents under
this subsection, shall set the standard which most ade-
quately assures. to the extent feasible, on the basis of the
best available evidence, that no employee will suffer
material impairment of health or functional capacity
even if such employee has regular exposure to the hazard
dealt with by such standard for the period of his work-
ing life,

20 U. S. C. $633(b)(53) (emphasis added). Everybody
agrees that under this statutory provision the Cotton Dust
Standard must at least be economically feasible, and every-
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Supreme Conrt of the Tnited States
Washington, D. €. 20513
CHAMBERS OF

JUSTICE BYRON R WHITE

January 22, 1981

Re: 79-1429 and 79-1583 - American Textile Mfg. Inst.
v. Marshall; and, National Cotton Council v. Marshall

Dear Chief,

I agree with your suggestion that we ask the parties to
comment on the effect of the change in Regulations brought
to light during the oral argument.

Sincerely yours,

The Chief Justice

Copies to the Conference
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Supreme Court of the Bnited States
Waslington, B. . 205%3

CHAMBERS OF
JUSTICE BYRON R. WHITE

Re: 79-1429 and 79-1583 -
American Textile Manufacturers

Institute, Inc. v. Donovan;
National Cotton Council of America v.

May 20,

Donovan

Dear Bill:
Please join me.

Sincerely yours,

[#rame

Justice Brennan

Copies to the Conference
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Supreme Conurt of the Pnited Stutes
Washington, B. (. 20543

CHAMBERS OF May 28, 1981

JUSTICE BYRON R. WHITE

Re: Nos. 79-1429 and 79-1583 -

American Textile Manufacturers
Institute, Inc. v. Donovan, etc.

Dear Bill,
I am still with you.

Sincerely yours,

(.

Justice Brennan

Copies to the Conference
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Supreme Court of the Wnited States
Waslington, B. €. 20543

CHAMBERS OF

JUSTICE THURGOOD MARSHALL May 26, 1981

Re: Nos. 79-1429 and 79-1583 - American Textile
’ o ) " v, Donovan

Dear Bill:
PleaSe join‘me.

Sincerely,

Justice Brennan

cc: The Conference
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Supreme Qonrt of the Mnited Stutes
Washington, B. ¢. 20543

CHAMBERS OF

JUSTICE HARRY A. BLACKMUN June 8, 1981

Re: No. 79-1429 - American Textile Manufacturers
Institute, Inc. v. Marshall
No. 79-1583 -~ National Cotton Council of
America v. Marshall

Dear Bill:

As I mentioned to you by telephone this morning, my
preference would have been to affirm the judgment of the Court
of Appeals in its entirety. This means I would be in dissent
as to the portions of your opinion that disapproves the
Secretary's application of the wage guarantee provision.
This, however, is a comparatively minor point, and I certainly
do not wish to "rock the boat." I therefore am receding on
this point and am giving you a full joinder so that you have a
Court.

Sincerely,

Mr. Justice Brennan

2
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 Bupreme Qourt of the Hnited States
Washington, B. €. 20543

June 8,

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

Re: No. 79-1429 - American Textile Manufacturers
Institute, Inc. v. Marshall
No. 79-1583 - National Cotton Council of
America v. Marshall

Dear Bill:

Please join me.

Sincerely,

Lo

\

Mr. Justice Brennan

cc: The Conference

SSTAINOD 40 Xyvagr11 “NOISTATA LATYDSOANVK HHL A0 SNOLLIYTION SHI WOMNJ (11 NAmoN 1o




. ' Supreme Qourt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE LEWIS F POWELL, JR.

January 22, 1981

79-1429 American Textile v. Marshall
79-1583 National Cotton Council v. Marshall

Dear Chief:

Your suggestion as to the change in Regulations is
fine with me.

Sincerely,

The Chief Justice

lfp/ss

cc: The Conference
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Ffebruary 3, 1981

No. 79-1429 DAmerican Textile Mfg., Inc. v. Marshall
No. 79-1583 National Cotton Council v. Marshall

Dear Bill:

Now that Bill Brennan has stated that he will
write the Court opinion in these cases, 1 assume -~ unless
the Chief Justice prefers to write - that you will prepare &
dissent that reiterates vour “"excessive delegation"™ analysis
in Benzene.

Although I did not join you in that case, further
consideration of the delegation issue prompted me
tentatively to vote with you in the "Cotton Dust" cases.
Although I am not entirely at rest, I think the
probabilities are that I will end up with you.

As Potter reserved decision on this issue, I am
sending a copy of this note to him as well as to the Chief
Justice,

Sincerely,

Mr. Justice Rehnquist

LFP/lab

cc: The Chief Justice
Mr. Justice Stewart




Supreme Court of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

May 21, 1981

No. 79-1429 American Textile Mfg. v. Donovan
No. 79-1583 National Cotton Council v. Donovan

Dear Bill:

At our May 14 Conference, Nos. 80-1134 Lead
Industries v. Donovan and 80-1155 South Central Bell
Telephone v. Donovan, were held for the Cotton Dust Cases.

This presents a problem for me because my former
firm is one of a number of firms representing the lead
industry. I, therefore, took no part in the decision to
hold these cases.

Although a superficial examination suggests that
most of the questions in the present cases differ from those
presented in the Lead cases, I think there also may be
common questions. Accordingly, I will remain out of the
Cotton Dust cases - at least for the present.

As I am not entirely sure that the two cases are

close enough for me to disqualify, I suggest that you not
mark me out on your circulated drafts. Before the cases are

decided, I will make a definite decision on my status.

Sincerely,

[ o

Mr. Justice Brennan
LFP/lab

Copies to the Conference

¢cc: Mr. Alexander L. Stevas

';IHL 40 SNOLLDATIO) FAHL WOY¥A A4INAOddTH

_ SSTUINOD J0 XdVHETT ‘NOTSIAIQ LdTISANVK

T il L

—



Suprems Court of the Ynited States
Hashington, B. . 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

June 3, 1981

ADNA0dd M

79-1429 and 79-1583 American Textile v. Donovan

Dear Bill:

Please show at the end of the next draft of your
opinion that I took no part in the decision of this case.

Sincerely,

- ,
Ziv Yé;§¢~z/d_//
Mr. Justice Brennan
1fp/ss

cc: The Conference
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Supreme Gourt of the Hnited States
Washington, B. (. 205%3

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 22, 1981

MEMORANDUM TO THE CONFERENCE

Re: 79-1429) American Textile Mnfg. Institute v. Marshall
79-1583) National Cotton Council of America v. Marshall

I agree with the Chief's suggestion that the parties
should be called upon to comment on the effect of the
change in Regulations disclosed by Bork in the oral
argument. '

Sincerely,

(s
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) Supreme Qourt of the Hited Stites
Washington, B. . 20543 J

CHAMBERS OF /
JUSTICE WILLIAM H. REHNQUIST
February 4, 1981

Re: No. 79-1429 American Textile Manufacturers
Institute v. Marshall ’

Dear Chief:

I will be happy to undertake a dissent in this
case. '

Sincerely,
[ .A"/"/w
The Chief Justice

Justice Stewart
Justice Powell




Supreme Gourt of the Ynited States
Waslington, B. €. 205143

CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIST

April 2, 1981

MEMORANDUM TO THE CONFERENCE

Re: No. 79-1429 & 79-1583 American Textile
v. Marshall

Although my views as to the constitutionality of the
statute at issue here will not in all likelihood be affected
by a change in the government's position concerning "the
feasibility and utility" of a cost-benefit analysis for the
cotton dust standard, I believe that the Solicitor General
is correct that the decision by the Court at this time would
be tantamount to an advisory opinion. Memorandum, at 4. I,
of course, am in the dissent in this case and am in no
position to speculate as to the intent of these in the
majority. But from my recollection of our conference vote
I, like my brother John, am not sure that the majority voted
that a cost-benefit analysis is prohibited by the statute.

Sincerely, %

W
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Supreme Qonrt of the Huited States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

May 22, 1981

Re: No. 79-1429 2American Textile Mfg. v. Donovan

Dear Bill:

In the event that the Conference denies the government's
motion to defer consideration of this case, I shall
circulate a dissent.

Sincerely,

/",' A

Justice Brennan

Copies to the Conference
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To: The Chief Justioce
Justice Brennan
Justice Stewart
Justioe White
Justice Marshall
Justioce Blackmun
Justice Powell

. Justioe Stevens

SEERENE

From: M. J@Btioe Rehnguist

Ciroulated: ~JU¥ 1 1381

Recirculated:

Re: Nos. 79-1429 & 79-1583 American Textile Manufacturers

Institute, Inc. v. Donovan

JUSTICE REHNQUIST, dissenting.

A year ago I stated my belief that Congress in enacting §
6 (b) (5) of the Occupational Safety & Health Act of 1970
unconstitutionally delegated to the Executive Branch the
authority to make the "hard policy choices" properly the task of

Industrial Union Department v. American

the legislature.

Petroleum Institute, U.S. (1980) (concurring opinion).

Because I continue to believe that the Act exceeds Congress'

power to delegate legislative authority to non-elected officials,

see Hampton & Co. v. United States, 276 U.S. 394 (1928) ahd

Panama Oil Refining Co. v. Ryan, 293 U.S. 388 (1935), I dissent.
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Swyreme Qourt of the Himited States
Washington, B. (. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

June 3, 1981

MEMORANDUM TO THE CONFERENCE

Re: ©Nos. 79-1429 & 79-1583 American Textile v. Donovan

In response to Bill's footnote in the above, I
propose to add the following footnote 1 at the end of

my opinion:

Contrary to the suggestion of the Court,
ante, at 48, n. 75, I do not argue that the
existence of several plausible interpretations
of the statute are grounds for invoking the
delegation doctrine: I invoke the delegation
doctrine because Congress failed to choose
among those plausible interpretations.:

Sincerely,

“f74¢/

JHL WOMA ai)dnaos.I9M
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A————

1st PRINTED DRAFT .
SUPREME COURT OF THE UNITED STATES

Nos, 79-1429 AND 79-1583

American Textile Manufacturers
Institute, Inec., et al.,
Petitioners,

79-1429 v,
Raymond J. Donovan, Secretary
of Labor, United States De-
partment of Labor, et al.

On Writs of Certiorari to
the United States Court
of Appeals for the Dis-
National Cotton Council of trict of Columbia Cireuit,

America, Petitioner,

79-1583 v,

Raymond J. Donovan, Secretary
of Labor, United States De-

partment of Labor, et al.

[June —, 1981]

JusticE REmNQUIST, dissenting.

A year ago I stated my belief that Coungress in enacting
§ 6 (b)(3) of the Occupational Safety and Health Act of
1970 unconstitutionally delegated to the Executive Branch
the authority to make the ‘“hard policy choices™ properly
the task of the legislature. Industrial Union Department
v. American Petroleum Institute, — U. S. — (1980) (con-
curring opinion). Because I continue to believe that the
Act exceeds Congress’ power to delegate legislative authority
to nonelected officials, see Hampton & Co. v. Unated States,
276 U. S. 394 (1928) and Panama Oil Refining Co. v. Ryan,
203 U. 3. 388 (1935), I dissent.

I will repeat only a little of what I said last Term. Sec-
tion 6 (b)(5) provides in pertinent part:

“The Secretary, in promulgating standards dealing

SNO LLDYTI0D dFHL WOHA 5990 a0NITy
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Supreme Qourt of the Mnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE WOHN PAUL STEVENS

February 3, 1981

Re: 79-1429 & 79-1583 - American Textile
Manufacturers v. Marshall

Dear Bill:

Just for the record, I agree entirely with
the Solicitor General's analysis of the January 19th

amendments to the Cancer Policy.

Re§pectfully,

Justice Brennan

Copies to the Conference
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Supreme Gonrt of the Mnited Stutes
Washington, B. €. 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

February 11, 1981

Re: 79-1429 - American Textile Manufacturers
Institute v. Marshall

Dear Bill:

After taking another look at the issue, I have

even more doubt about OSHA's power to establish a
guaranteed minimum wage for employees who must be
transferred for medical reasons. I will be most
interested in your analysis of the question, but
thought I should let you know that I am presently
very troubled by this aspect of the cotton dus
standard. '

Respectfully,

/o

/,;5 7.

L

Justice Brennan
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Suprrme Conrt of the Hnited States
MWaslhington, B. €. 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

April 1, 1981

Re: 79-1429 & 79-1583 - American Textile
v. Marshall

Dear Bill:

Although I have not yet had an opportunity to re-
examine the papers in this case, it is my recollection
that my vote in favor of the Government was predicated
on the proposition that cost benefit analysis was not
required by the statute. I do not recall coming to any
conclusion one way or the other on the gquestion whether
cost benefit analysis is prohibited by the statute. I
did not think it would be necessary to reach that
question in order to uphold the standards that are
challenged in this case. I also have not come to rest
on the question raised by the Secretary's application,
but I did think I should clarify my understanding of
“the reason for my vote.

Respectfully,

2
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Justice Brennan

Copies to the Conference
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Supreme Conrt of the Ynited States
Waslington, B. . 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

May 18, 1981

Re: 79-1429 and 79-1583 - American Textile
v. Marshall

Dear Bill:

Over the weekend I reviewed the various papers
that have been filed in connection with the
Government's suggestion that the Court vacate the

‘ judgment of the Court of Appeals without reaching the
/ merits, as well as your fine circulation. I have come
to these tentative conclusions:

1. Since the Secretary proposes to leave the
present standard in effect during the proposed
rulemaking proceeding, the case is certainly not
moot and petitioners are entitled to have us
decide the merits of the questions they have
presented and argued. I do not believe, however,
that there is any merit to their suggestion that
we should hold the cases in abeyance on our docket
while the proposed rulemaking proceeding goes

forward.

2. For the reasons set forth in your opinion, the
judgment of the Court of Appeals should be
affirmed except to the extent that it upholds the

wage guarantee provisions.

3. There is nothing in the statute to prohibit
the Secretary from doing a cost benefit study for
the purposes set forth in the notice of rulemaking
of March 27, 1981. 1Indeed, at page 33 of the slip
opinion of the plurality in the Benzene case,
after quoting § 6(g) of the Act, we noted:

"The Government has expressly acknowledged
that this section requires the Secretary to
undertake some cost-benefit analysis before
he promulgates any standard, requiring the

SSTUONOD 40 AavagTn ‘NOTSTATA LAYHDSANVK FiL 40 SNOLLOATTOD AHLI WOYA (aONA0dd TN




elimination of the most serious hazards
first."

In footnote 49 we quoted from the Secretary's
Reply Brief at page 13:

"First, 29 U.S.C. § 655(g) requires the
Secretary to establish priorities in setting
occupational health and safety standards so
that the more serious hazards are addressed
first. 1In setting such priorities the
Secretary must, of course, consider the
relative costs, benefits and risks."

4. After the reconsideration and re-evaluation of
the cotton dust standard is concluded, if the
Secretary should adopt a less protective standard,
the unions will have an opportunity to raise the
question whether the cost benefit analysis has
been misused. Now, however, I do not believe we
should issue an opinion that would prevent further
proceedings that may or may not lead to a change

in the standard.

5. In summary, I am prepared to join your opinion
- if you can modify the language in a few places to
conclude merely that the Act does not require OSHA
to compare costs and benefits without holding that
the Act prohibits such comparisons. In my
judgment, the more extreme holding is foreclosed
by § 6(g) and, in any event, is not necessary to
answer the questions presented by the parties.
may well be true that no cost benefit analysis
that the Secretary can make can justify a change
in the standard, but I am not persuaded that we
have the power to order him not to take a second

It

SSHYINOD 40 Awvag14 ‘NOTSTATA LATIISANVKH AL 40 SNOLLOATIOD THL WONA (10 VS A<M




look at a standard or not to receive any evidence
comparing costs and benefits during a proceeding
taking such a second look.

Respectfully,

e,

Justice Brennan

Copies to the Conference
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Supreme Court of the ¥nited Statew
Washington, B. . 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

May 19, 1981

Re: 79-1429 and 79-1583 - American Textile
v. Donovan

Dear Bill:

My point about § 6(g) is not that it is in any way
involved in this case as it was argued to us, but
rather, as the Solicitor General represented in his
memorandum, that one of the purposes of the proposed
rulemaking is to determine the effectiveness of cost
benefit studies in the context of a particular industry
in order to facilitate their implementation of § 6(g)

in future cases.

You may very well be correct that an advisory
opinion indicating that OSHA is precluded from using
any cost benefit analysis in connection with the
_promulgation of a single standard would shorten future
proceedings in this case. As is often true of advisory
opinions, however, we really cannot foresee all
possible situations in which a cost benefit analysis

might be relevant.

Your hypothetical concerning noise and cotton dust
in the textile industry suggests that comparable
variables might be involved in a single standard.
Suppose, for example, that there are two species of
cotton dust, one more harmful than the other. Just as
a cost benefit study might help the Secretary to decide
on priorities between noise and dust, might not it also
be helpful in deciding whether to eliminate dust A
entirely before curtailing dust B? In some situations,
a choice between spending a great deal of money to
reduce the exposure level and incurring a different
kind of cost by reguiring protective masks or
shortening working hours might be made more
intelligently with the benefit of a cost benefit

SSHIONOD 40 Advngi ‘NOTSTATA LATYISANVK Hill 40 SN()lJ.I).'-I'l'IOb AHL ROYA Ad4OHNaod .1



analysis. I do not suggest that the study will
necessarily be valuable here, but we must remember that
your opinion will apply to other industries which may
well present variables of the noise-dust alternative
type problem.

In Benzene the standard allowed exposures of 1 ppm
averaged over an 8-hour work day with a ceiling of 5
ppm for any 15-minute period. Conceivably a standard
of .5 ppm over an 8-hour work day, with a ceiling of 10
ppm for any 1l5-minute period, might have been an
alternative available to the Secretary. In trading off
between a lower exposure level for the average 8-hour
work day and the higher exposure level for brief
periods, should not the Secretary be permitted to
compare costs and benefits?

In sum, I do not believe we should try to tell the
Secretary what he can or cannot do in future
proceedings but should confine our ruling to the

validity of the standard that he has already
promulgated.

Respectfully,

Justice Brennan

Copies to the Conference
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Snpreme Gonrt of the Hnited States
Washington, B. (. 205%3

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

May 21, 1981

Re: 79-1429 and 79-1583 - American Textile
v. Donowvan

Dear Bill:

Following our telephone conversation, I went
through your draft opinion again and this will confirm
my statement that I will join your opinion if you can
see fit to make these changes:

1. Page 2, last full sentence: It seems to
me that Judge Bazelon's statement of the
Government's position is more accurate than the
sentence in your draft. At 617 F.2d page 663 he
stated: . ;

"OSHA agrees that a systematic evaluation of
costs and benefits is to be encouraged within
the limits of available estimation
techniques, yet it contends that such
analysis is not required. OSHA argues that
the OSH Act constrains its regulation of
dangerous substances 'only by the limits of
feasibility.'"

Perhaps the way you state the point is a correct
statement of the union's position but I do not
recall the Government making an argqument any
different than the one that Judge Bazelon
described. Accordingly, I would suggest that you
modify the sentence to read this way:

"Respondents counter that although a
systematic evaluation of costs and benefits
is to be encouraged within the limits of
available estimation techniques, the Act
contains no such requirement."

o0
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2. On page 16, I think the sentence at the
A bottom of the page would be more accurate if you
f@L» inserted the word "basic" or something similiar
PR immediately preceding the words "relationship
between costs and benefits." :

3. At the top of page 17, change the first
two full sentences to read this way: "Anv standard
based on a balancing of costs and benefits!that R
struck a different balance than that struck Ly -—- <% .0
Congress would be inconsistent with the command
set forth in § 6(b) (5). Thus, 4 cost benefit
analysis by OSHA is not reguired by the statute.”

6@? 4. On page 19, line 7, delete the words )
LT "or authorized."” S

r 5. In note 2?) line 2, delete the words "or
e b permits."

st - 6. On page 21, insert the words "reqguirement
= of" in between the words "any further" in the first
full sentence.

KLN' 7. On page 28, in the last full line after Evﬁ%«'ﬂﬁ:
PRSI the words "Congress intended" insert the words "to ¢
require.” AL i S

Respectfully,

N

Justice Brennan




CHAMBERS OF

JUSTICE JOHN PAUL STEVENS

Dear

Py
0

Bill:

Supreme Qourt of the Ynifed States
Washington, B. €. 20523

May 26, 1381

79-31429 and 79-1533 - American Textile
v. Donovan

Piease join me.

Respectfully,

A

Justice Brennan

Copies to the Conference
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®ffice of the lerk
Svgrene Jourt of the Hnited States

Memorandum

St

January 30, 1981

Memo to the Conference

Re: American Textile Manufacturers
Institute, Inc. v. Ray Marshall,
No. 79-1429; and National Cotton
Council of America v. Ray
Marshall, No. 79-1583

Subsequent to my memorandum of
January 29, 1981, regarding the above-
entitled cases, I have received the
attached reply by government council.

Al Stevas
Clerk
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United States Bepartment of Justice

Cffice of the Solicitor Seneral
v
Washington, B.E. 20530

January 30, 1981

Honorable Alexander Stevas

Clerk
Jupreme Court of the United States

‘zshington, D.C. 20543

Re: American Textile Manufacturers Institute, Inc.,
et al. v. Ray Marshall, et al., No. 79-1429,
and National Cotton Council of America v. Ray
Marshall, et al., No. 79-1583

Dear Mr. Stevas:

We have received petitioners' response to the Court's
request concerning the effect on these cases of the recent
2mendments to the Cancer Policy standard. We will refrain from
responding in kind to petitioners' intemperate remarks, but we do
believe that petitioners' one substantive point merits a short

reply.

Petitioners contend that the Cancer Policy amendments are
relevant to these cases because they represent abandonment by the
Secretary of the policy that governed the setting of the cotton
dust standard. This contention is incorrect because the stated
purpose of the amendment was to conform the Cancer Policy to the
significant risk limitation imposed by this Court's decision in
Industrial Union Department v. American Petroleum Institute, No.
78-911 (July 2, 1980). The error in the benzene standard
identified by the Court in Industrial Union Depariment, and the
defect in the Cancer Policy standard, was that the Secretary,
when dealing with a carcinogen, believed that the Act required
nim to set the standard at the lowest feasible level, even in the
zbsence of evidence that such lowering of the level was necessary
To eliminate or reduce a significant risk of material health

impairment.
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'Wnét petitioners have persistently ignored is that the
~zton dust record contains substantidl empirical evidence

[RY]

{1) that both the previous standard (1000 ug/m3) and the so- A

2alled industry alternative (SOO ug/mB) would continue to create
significant risk of material health impairment to employees
(2) that the new standard (200 ug/m3) would substantially reduce
that risk; and (3) that even under the new standard, there would
remain a s1gn1flcant risk of contracting byssinosis (13%
sccording to the Merchant Study) that the Secretary could not
=7“m1nate because of feasibility limitations. These findings
{wnich were upheld by the court of appeals as supported by
bdbstantlal evidence) are set out in the Secretary's statement of
reasons aCCOmpanylng the final standard, and the Secretary relied
arn these findings in making his de01s1on 4% Fed. Reg. 27358-
27359 (1978).

While the Secretary did set the standard at the "lowest
feasible level,”" that decision was made because the Secretary
affirmatively demonstrated on the basis of overwhelming evidence
that there is no safe level that could be feasibly achieved. He
did not rely on an "assumption" of no safe level for a toxic
substance, as was the case for benzene. The recent proposed
revisions to the Cancer Policy standard, 46 Fed. Reg. 7402-7408
(1981), simply incorporate the requirement that the Secretary
maexe precisely the same findings of significant risk made in
cotton dust before regulating carcinogenic substances. Indeed,
it is rather odd for petitioners to suggest that the Secretary
would have promulgated a regulation undermining the basis for the
cotton dust standard while fthat standard was undergoing judicial
review!

In sum, we reiterate that the Secretary's cancer policy
modifications have absolutely no bearing on the disposition of
the issues in this case. It is most unfortunate that the textile
industry has determined to rely on this irrelevancy in an efforgt
to convince the Court to avoid resolution of the important legal
issues raised in these cases.

Sincerely,

\Z%;ﬁ4&.7¢7% 1:u.

Wade H. McCree,
Solicitor General

cc: Neil King
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Supreme Court of the United States
Memorandum

February 2, 1981

Memo to the Confefence

Re: American Textile Manufacturers
Institute, Inc. v. Ray Marshall,
. _No. 79-1429; and National Cotton
" Council of America v. Ray
/Marshall, No. 79-1583

Attached is an additional letter
regarding the above-entitled cases.

AL T

Al Stevas
Clerk
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WILMER, CUTLER & PICKERING
18666 K STREET, N. W.
WASHINGTON, D. C. 20008

CABLE ADDRESS: WICRING WASH,, D. C,

INTERNATIONAL TELEX: 440-239 :‘L¢0ng$:: 'E"}:’Ejjs‘ - u o
NEIL J- KING TELEX: 89-2402 (ONDONECSR 2RA, ENGLAND
TELEPHONE 202 872-8000
TELEPHONE C1-236-240!
DIREGT LINE (202)
TELEX: 851 883242
872-606i February 2 1 281 CABLE ADDRESS: WICRING LONDON
=
=
%
Honorable Alexander Stevas =
Clerk =
Supreme Court of the United States =
One First Street, N.E. -
Washington, D.C. 20543 =
z
=
Re: American Textile Manufacturers Institute, =
Inc., et al. v. Ray Marshall, et al., 8
No. 79-1429, and National Cotton Council of =
America v. Ray Marshall, et al., No. 79-1583. =
z
Dear Mr. Stevas: 7
o
On January 27, 1981, you requested that petitioners -

and respondents each submit a letter to the Court, setting

forth their respective views on the relevance of OSHA's recent
Cancer Policy amendment to the issues presented in these cases.
The Solicitor General responded in a letter dated January 28,
1981, and petitioners responded in a letter filed the following
day. On January 30, 1981, the Solicitor General served a
second letter on this same question. Petitioners had not
understood the Court to be inviting multiple statements by each
party. However, in the event that the Solicitor General's
letter of January 30, 1981 is accepted for filing, petitioners
respectfully request that this letter be accepted for filing as

well.

Petitioners' letter of January 29, 1981 pointed out
that in the cotton dust proceeding, OSHA applied the same
"lowest feasible level" regulatory policy that it had followed
in setting standards for benzene and other carcinogens and that
it recently deleted from its Cancer Policy as being
"inconsistent with the OSHA Act." 46 Fed. Reg. at 4892, col. 1
(January 19, 1981). The Solicitor General's letter of January
30, 1981 appears to concede this point, stating that "the
Secretary did set the [cotton dust] standard at the 'lowest

feasible level.'"”
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