


Supreme Gonrt of the Ynited States
Bashington, B. ¢. 20543

CHAMBERS OF
THE CHIEF JUSTICE

January 8, 1981

RE: 79-1068 - EEOC v. Associated Dry Goods Corp.

Dear Potter:

I join.

Regards,

278

Mr. Justice Stewart
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Copies to the Conference




Supreme Qanet of e Hrited States
Mashtnoton, B. J. 20543

CHAMBERS OF

JUSTICE Ww. J. BRENNAN, JR. December 29, 1980

RE: No.79-1068 EEOC v. Associated Dry Goods Corp.

Dear Potter:

I agree.

Sincerely,

Mr. Justice Stewart

cc: The Conference
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1st DRAFT Reotroulatog. -
SUPREME COURT OF THE UNITED STATES

No. 79-1068

LOATTION 9HT WOM I ;l:n'mnnnngw

’ Equal Employment Opportunity
Comnmission, Petitioner, On W rft‘Of (Zertlor,m to
v the United States Court
. : ] of Appeals for the Fourth
Associated Dry Goods ‘Circuit
Corporation.

[January —, 1981]

JusTicE StEWART delivered the opinion of the Court.

Title VII of the Civil Rights Act of 1964 limits the author-
ity of the Equal Employment Opportunity Commission to
make public disclosure of information it has obtained in in-
vestigating and attempting to resolve a claim of employment
diserimination.' We granted certiorari in this case to con-

‘NOISTAIQ LATADSANVH dHIL 40 SNOIT

1 Bection 706 (h) of Titde VII, 42 T. 8. €. §2000e-3 (1), provides in
relevant part: ) ‘

"Charges <hall be wade v writing under vath or afficmation and shall
contain ~uch information and be in =uch form ax the Commission requires.
Churges shall not be made public by the Commission. . .. [f the Coi-
mission determines after such investigation that there is reasonuble cause
to believe that the charge is true, the Commis<ion =hall endeavor to elimi-
nate any such alleged unlawtul employment practice by informal methods
of conference, conciliation, and persuasion. Nothing said or done during
and ax part of such informal endeavors may be made public by the Com-
mission, its officers or employees, or used us evidence in a subsequent pro-
ceeding without the consent of the persons concerned. Anv person who
makes public information in violation of this subsection shall be fined not
more than $1,000 or imprizoned for not more than one vear, or both. ., .”

Section 709 (¢) of Title VII, 42 U, 8. . § 2000e~5 (&), provides:

“It shall be unlawiul for any officer or emplovee of the Commission to
make public in any manner whatever any information obtained by the o
Commission pursuant to its authority under this section prior to the in-

§ SSZIHSNOD 40 X4vugi
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JusTice STEWART delivered the opmion of the Court.

Title VII of the Civil Rights Act of 1964 limits the author-
ity of the Equal Employment Opportunity Commission to
make public disclosure of information it has obtained in -
vestigating and attempting to resolve a claim of employment
We granted certiorari in this case to con-

discrimination.}

tSection 706 (h) of Title ¥II 42 U. 3 C. §2000e-5 (b, provides in
3 f

relevant part:

“Charges shali be made in writing under ouih or affirmation une shail
contain such information and be in such form as the Commission requures,
Charges shall not be made pubhe by the Commission. . . . If rhe Com-
mission determines afrer stich investigation that there is reasonable cause

‘NOTISTATA LATYDSANVK

to believe that the charge i+ true, the Commussion shall endeavor ro elimi-

nate any such alleged wulawtul emplovment practice by informal methods

of conference, conciliation. and persuasion  Nothing saild or Jone during

und ns part of such wformal endeavors may be made public by the Com-
mission, its officers or emplovees. or used as evidence i a subsequent pro-
Any person who

eeeding without the consent of the persons roncerned
makes public informaton i violation of thie subsection shall be fined not
more than 31,000 or imprisoued tor uot more than one yeur, or both, .7
Section 709 {e) of Trle VII, 42 7. 3. €. § 200068 (e). provides:
“It shall be unlawiul for any officer or employee of the Commission to
make public in any manner whatever any information obtained Ly the
Commission pursuant to its wuthoriry under this section prior to the ine
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Supreme Gourt of the Hnited States
Waslington, B. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

JanUary 23, 1981

MEMORANDUM TO THE CONFERENCE

Re: No. 79-1068, EEOC v. Associated Dry Goods

I plan to make no further changes in
the opinion of the Court, and, so far as I am con-
cerned, it is ready for announcement on next

Monday.
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CHAMBERS OF
JUSTICE BYRON R. WHITE

Supreme Qonrt of the Pnited States
MWaslington, B. €. 205%3

December 29, 1980

Re: 79-1068 - EEOC v. Associated

Dry Goods Corp.

Dear Potter,
Please join me.

Sincerely yours,

Mr. Justice Stewart

Copies to the Conference

‘NOTISIATA LJTYDSANVR HHL 40 SNOTLDATIOD THL WONA R NaNNATN

SSTIIONOD 40 KAVNYTT

it e ol




Supreme Gonrt of the United States
TWashington, 0. €. 20543 .

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

December 29, 1980

Re: No. 79-1068 - EEOC v. Associated Dry Goods

Dear Potter:

A0 SNOLLIATI0D HHI WOHA a10 00N 305

Please join me.

'Sincerely,

7.

T.M.

e

Justice Stewart

cc: The Conference
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MNovember 17,

Re: No. 79-1068 - EEOC v. Associated Drv Goods Corporation

»

1980

Dear John:

You voted to affirm in this case. 1 was inclined that
way but perhaps on a somewhat different rationale. All the
others were to reverse except Bill Rehnguist, who was out,
and Lewis, who passed and may not participate. Please feel
free to write what you wish in dissent. It may be that I
could join you or else write separately. 1Is that all right

with you?
Sincerely,

HAB

Mr. Justice Stevens
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Supreme Conrt of the Hiniled States
Waslhington, B. (. 20543

CHAMBERS OF
Y
JUSTICE HARRY A . BLACKMUN December 23’ 1980

Re: ©No. 78-1068 - EEOC v. Associated Dry Goods Corp.

Dear Potter:

1IT'TOD T WOMI 119 010 Ty

For now, I shall await the dissent.

v
M

Sincerely,

4l
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Supreme Qonrt of the Pnited States
Washington, B. . 20543

CHAMBERS OF
January 14, 1981

JUSTICE HARRY A. BLACKMUN

Re: No. 79-1068 - EEOC v. Associated Dry Goods Corp.

Dear Potter:

As you know, I was waiting for John's dissent. That
dissent reveals that his disagreement with what will be the
Court's opinion is far sharper than mine. I therefore shall
write briefly. What I have to say will be around shortly

but not before Friday's Conference.

Sincerely,

166

Mr. Justice Stewart

cc: The Conference
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" Mr. Justice Brenna.
S— Mr. "Justice Stewart
Mr. Justice White
Mr. Justics Marshall
Mr. Justice Powell
Mr. Justice Rehnquist
Mr. Justice Stev:-

From: Mr. Justice Bl: -
Circulated:___iéﬂ_gji:5%.

Recirculated:
No. 79-1068 - EEOC v. Associated Dry Goods Corporation-

JUSTICE BLACKMUN, concurring in part and dissenting in part.
In my view, the proper standard for evaluating disclosures
of information by the Equal Employment Opportunity Commission

(EEOC) was expressed by Senator Humphrey, the cosponsor of the

A0 SNOLLDTTIOD FHL WOMI OGN0 350w

bill that became Title VII. As the Court notes, ante, at 8-9,
: 1Y

Senator Humphrey séated that the prohibitions against public
disclosure in §§706(b) and 769(e) of Title VII, 42 U.S:C. §S§
. 2000e-5(b) and 2000e-8(e), do not forbid "such disclosure as is
ne;essary to the carrying out of the Commission's duties under
the statute." 110 Cong. Rec. 12723 (1964). I would adhere to

this standard and require the Commission to Jjustify any

SSTUINOD 40 KAVAGIT *NOTSTATA LATYDSONVI @i,

disclosure of its investigative files by demonstrating that the

disclosure is "necessary to the carrying out of [its] duties."*/

Because the Commission must communicate charges to respondents,
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No. 79-1068

On Writ of Certiorart to

the United States Court

Equal Employment Opportunity j
Commission, Petitioner. l

i

i

v : :
_ . of Appeals for the Fourth
Assoctated Dry Goods Cirewit
F (Corporation. '
[January —, 1981]

JusTice BLackMUN, coneurring in part and dissenting in
part.
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In my view. the proper standard for evaluating disciosures
of information by the Equal Employment Opportunity Com-
mission (EEOC) was expressed by Seunator Humphrey, the
cosponsor of the bill that becatne Title VIL.  As the Court
notes, ante, at 89, Senator Humphrey stated that the prohi-
bitions against public disclosure in $% 706 (L) and 709 tey of
Title VIL 42 T. 5. . §§ 2000e=3 (b) and 2000e-38 (e ). do not
forbid “such disclosure as is necessary to the carrving ot of
the Conunission’s duties under the statute.” 110 Cong. Rec.
12722 (1964). 1 would adhere to this staudard and require
the Comunission to justify any disclosure of its investgative
files by demonstrating that the disclosure is “necessary to the
carrying out of [its] duties.™ Because the Commission

r
)

‘NOTSTALQ LATUISONVH

*As the Courr notes, the ageney adopted preeisely rhis standard as a
contemporaneous constructicn of the statute. [ts frst disclosure rules,
msued in 1965, authorized dizelusure to the charging party as may be
appropriate or necessary to the carrving out of the Commission’s func-
tion.” 30 Fed. Reg. 84069 (1965). This regulation remained uncharg-d
until 1977, when 1t was amended to stute a broader standard. althcugh
the ageney dizelainud an intent to do so. See 42 Fed. Reg. 42024 (1977).
Disclosure to a chargirg party, his or her attorney, and certain others is
now permitted when it s deetned necessary for securing appropriate
relief.” 20 CFR § 160122 (1979). That this s a departure from the
previons standand ix clear. since the Commission retained rthe “necessury
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Supreme Qourt of the Hnited States
Washington, B. (. 20513

CHAMBERS OF
JUSTICE LEWIS F. POWELL, JR.

December 29, 1980

79-1068 EEOC v. Associated Dry Goods

Dear Potter:

Please show on the next draft of your opinion that
I took no part in the decision of this case.

Sincerely,

O SNOILLYYTION FTHT WOMI (9955 0 (N 175

ren

Mr. Justice Stewart 2

lfp/ss

cc: The Conference
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Supreme Gourt of the nited States
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

November 17, 1980

Re: No. 79-1068 EEOC v. Associated Dry Goods Assoc.

Dear Potter:

Would you please note when you circulate the opinion
in this case that I took no part in the consideration or

decision of it.

Sincerely,
Vv/wﬁ
e

Mr. Justice Stewart

Copies to the Conference
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Supreme Gourt of Hye Hnited Stutes
Washington, B. ¢ 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

December 19, 1980

Re: No. 79-1068 EEOC v. Associated Dry Goods Corp.

Dear Potter:

Would you please note in this case that I took no
part in the consideration or decision of it.

Sincerely,
L\,./L/-——-

Mr. Justice Stewart

Copies to the Conference
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Supreme Qonrt of the Hnited Stutes
Washington, B. (. 205%3

'CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

November 18, 1980

Re: 79-1068 - EEOC v. Associated Dry Goods

Dear Harry:

Thanks for your note. Let me try my hand
at a draft opinion which I will share with you
before circulating. It may be that when I try
to write it out I will find that my vote is not
firm.

Respectfully,

AL
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Mr. Justice Blackmun




vl ine Chief Justice
Nr. Justice Brennan
Yr. Justice Stewart

r. Justice Whits
Y“r. Justice Marskall
r. Justice Blasloun
‘r. Justice Powall

Justice Rnhng

From: ¥r. Justice Ste - --

JANT 2 81

Circulatedr _ B

79-1068 - Equal Employment Opportunity Commission Recirculateds
v. Associated Dry Goods Corp. )

JUSTICE STEVENS, dissenting.

The Court construes a prohibition against public disclosure
as an authorization for prelitigation discovery. A principle
basis for the Court's unusual construction of rather plain

statutory language is that because a charging party must know the

contents of a charge, that party cannot be a member of the public

to which disclosure is prohibited. 1In my view, the reason that

the statute is not violated by the charging party's knowledge of
the contents of a charge is that he is the source of the
information contained in the charge; no disclosure occurs when he

reads what he has written, regardless of whether he is a member

of the public.

To encourage prompt and full disclosure of relevant

information to a neutral conciliator, Congress assured employees

and employers alike that no public disclosure of such information

SSTYINOD 40 XAVHYTT *NOTISTATA LAT¥DSONVH FHL 40 SNOLLOYYMTION FUHT WONI 159 (TN T

would occur prior to the institution of formal proceedings. To
enforce this assurance, the statute imposes criminal penalties on
Commission personnel who disclose information to the public. See

42 U.S.C. §2000-8(e).l 1t seems fanciful to me to conclude that

Footnote(s) 1 appear on following page(s).




To: The Chief Justice
Mr. Justica Brmnnan
¥r. Justice Stawart
Mr. Justiecn ¥ *ta

Y¥r. Justicoo ¥ 011
e, Jurtineg BT nin
Y¥r. Justieco Po -11
K/ Mr., Jussl R owmacist
//’béz;/"  From: Br. Justice Stevens
{ t/DR AFT Circulated:
3 '
Jw 14 81

SUPREME COURT OF THE UNITED STATES ™

No. 79-106%

Equal Employment Opportunity
Conmunission, Petitioner, v
’ ‘ the United States Court

v

. : of Appeals for the Fourth
Assoclated Dry Goods (‘ix'c}:ilt
Corporation. o

[January ——, 1981]

On Writ of Certiorari to

JUSTICE STEVENS, dissenting.

The Court construes a prohibition against public disclosure
as an authorization for prelitigation discovery. A principal
basis for the Court’s unusual counstruction of rather plain
statutory language is that because a charging party must
know the contents of a charge, that party cannot be a member
of the public to which disclosure is prohibited. In my view,
the reason that the statute is not violated by the charging
party’s knowledge of the contents of a charge is that he is
the source of the information contained in the charge; no dis-
closure occurs when he reads what he has written, regardless
of whether he is a member of the public.

To encourage prompt and full disclosure of relevant infor-
mation to a neutral conciliator, Congress assured employees
and employers alike that no public disclosure of such informa-
tion would oceur prior to the Institution of formal proceedings.
To enforee this assurance. the statute imposes eriminal penal-
ties on Commission personnel who disclose information to the
public. See 42 U S. . §2000-8 {e).) It seems faneciful to
me to conclude that Congress intended to prohibit direct dis-
closure while permitting indirect disclosure.  That result,
however, 1s the consequence of rhe Court's view that direct

SSTIINOD 40 R¥VAGIT ‘NOISTATA LATUDSONVR AHL 40 SNOTLDATION FHI HWOHA (IOA0HITH

tA violation of tie dizclesare prohibuion contuined in § 2000-S (e} g
a misdenmiesnor punisbable by oue-venr imprisopment and a 31,000 fine:
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