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Supreme Gonrt of the Pnited States
Washington, B. §. 20543

CHAMBERS OF
THE CHIEF JUSTICE

June 6, 1980
PERSONAL

RE: 79-701 - Roadway Express, Inc. v. Monk

Dear Lewis:

Your June 5 suggestion as to my position is
satisfactory.

gards,

Mr. Justice Powell




To: Mr. Justice Brennan
Mr. Justics Stawart
Mr. Justice White
Mr. Justice ¥a2r-shall
Mr. Justice Blackmun
Mr. Justics Pcwell
Mr. Justice Lchnouist
Mr. Justice Stevens

From: The Chief Justice
JUN 1¢ 1880

Circulated:

Recirculateqd:

No. 79-701

Roadway Express, Inc. v. Piper, et al.

Mr. Chief Justice Burger, dissenting.

I dissent from the Court's holding that it was improper for
the District Court to look to 42 U.S.C. §§ 1988 and 2000e-5 (k)
to determine whether attorneys' fees were assessable as part of
the excess costs which the respondent attorneys could be made
to pay under 28 U.S.C. § 1927.

Section 1927 does not itself attempt to .define the costs

which an attorney may be forced to pay because of vexatious,

may be forced to pay only the excess costs generated by his

misconduct. One must look elsewhere to determine the types o*

W

dilatory tactics and conduct, except to state that the attorn::-
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Supreme Conrt of the Prited States
BWaslhington, B. €. 205143

CHAMBERS OF
THE CHIEF JUSTICE

June 20, 1980

Re: No. 79-701 Roadway Express, Inc. v. Piper

Dear Lewis:

Because I have now myself stated I would not reach the
issue in Part III, there is no longer any need for my name to
be included in note 11 on page 11 of your June 18 draft.

. Regards,

Mr. Justice Powell

Copies to the Conference
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/\J\ - Supreme Qonrt of the Hnited Diutes
Baslngtan, B. 4. 20543

CHAMBERS OF April 28, 1980

JUSTICE Wn. J. BRENNAN, JR.

RE: No. 79-701 Roadway Express, Inc. v. Monk

Dear Potter, Byron and Thurgood:

" Byron has agreed to undertake the dissent in
the above.

Sincerely,

foud

Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall
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Supreme Qomt of tye nited States
Hashington, B. . 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

May 29, 1980
Re: Roadway Express v. Monk, 79-701
Dear Lewis:
I can go along with your memorandum.
Sincerely,

Mr Justice Powell

cc: The Conference

"us;
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Supreme Qonrt of the Hnited States
Washimgton, B. €. 20543

CHAMBERS OF v
JUSTICE Ww. J. BRENNAN, JR. June 4, 1980

RE: No. 79-701 Roadway Express v. Piper

Dear Lewis:

I join your opinion for the Court circulated

June 4.

Sincerely,

Mr. Justice Powell

cc: The Conference
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Supreme Court of the Hnited Sutes
Hashinglon, B. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

May 27, 1980

Re: No. 79-701, Roadway Express v. Monk

Dear Lewis,

I agree with Parts I and IIA of your Memo-
randum, but am not so sure about your discussion of
the Rule 37 and inherent power issues. I do not
necessarily disagree with what you say with respect
to those issues, but I wonder if so much should be
said at all about issues that were hardly briefed
or argued here, and perhaps not comprehended in the
question on which we granted certiorari.

Sincerely yours,

g
P ///

7

rd

Mr. Justice Powell

Copies to the Conference
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Supreme Qonrt of the Hnited States
Waslington, B. . 20543

CHAMBERS OF
JUSTICE POTTER STEWART

June 4, 1980

Re: No. 79-701, Roadway Express v. Piper

Dear Lewis,

My problem with Part III of your opinion
is not only that it decides an issue that was not
considered by the District Court or Court of Appeals
in this litigation, was not properly briefed or argued
by the parties in this Court, and was not, I think,
comprehended in the question contained in the certiorari
petition, but that it decides an issue that has never
before been decided by any federal court anywhere. I
would have no objection whatever to an opinion pointing
out that this issue remains open on remand and that it
is a substantial issue.

Sincerely yours,
. '\ hd
L4,

'{ .
Mr. Justice Powell /////

Copies to the Conference
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55uprmmx(ﬂnnxtnf ¢ Hnited States 4%;7’1=51__, ;;%14”<5L;

Washington, B. €. 205%3
CHAMBERS OF d y % M«l J

JUSTICE POTTER STEWART :
June 5, 1989}“’& ’7[]\

Re: No. 79-701, Roadway Express, Inc. g? MonE ;2 A—

Dear Lewis,

Responding to your note of today, I would
be quite satisfied by the addition of a note to
Part III of your opinion along the lines you suggest.
I leave the wording of the note to you, reserving the
right to edit it.

Sincerely yours,
£ )t
>3,

Mr. Justice Powell

Copies to The Chief Justice
Mr. Justice Rehnquist
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WWashington, B. €. 20543
CHAMBERS OF
JUSTICE POTTER STEWART

June 9, 1980

Re: No. 79-701, Roadway Express v. Piper

Dear Lewis,

Mr. Lind's suggested manner of dealing with
your recalcitrant colleagues is quite satisfactory
to me. I suppose that if Harry and/or John were to
join your entire opinion, you would not need the
first footnote. If, on the other hand, they both
join the three of us, then your Part III would not be
the prevailing opinion.

Sincerely yours,

%
Myr. Justice Powell

Copy to The Chief Justice
Mr. Justice Rehnquist




Supreme ot of the Hnited States
Waslington, B. €. 205%3

CHAMBERS OF

JUSTICE BYRON R. WHITE - : May 30, 1980

Re: 79-701 - Roadway Express, Inc. v. Monk

Dear Lewis,
Please join me.

Sincerely yours,

4
/

o/

‘VM/

Mr. Justice Powell
Copies to the Conference

cmc

SSTUONOD 40 XAVHGTT ‘NOISIALA LITUDSANVH FHL A0 SNOLINTTTON FHT WO T (10nnmg 1o



Supreme onrt of the Ynited States
TWashington, B. €. 205143

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

May 30, 1980

Re: No, 79-701 - Roadway Express, Inc. v, Monk

Dear Lewis:

I am with you,.

Sincerely,

Mr. Justice Powell

cc: The Conference
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To: The Chisi Juwiice
- Mr. Justice Breanan

Mr. Justicz Stewart
Mr. Justics White
Mr. Justice irorshall
Mr. Justice Pous2ll
Mr. Justice Rebnnulss
r. Justice Stevens

from: Mr. Justice Elackzuw

JUN 18 1380

Circulated:

No. 79-701 - Roadway Express v. Piper Recirculated: .

MR. JUSTICE BLACKMUN, concurring in part and dissenting in
part.

I join the Court's opinion except Part IIA thereof and
except the first sentence of Part IV thereof.

Essentially for the reasons stated in the first three
paragraphs of MR. JUSTICE STEVENS' dissent, I do not join Part
IIA. I add to those reasons my concern that thg_ Court's
analysis means that 28 U.S.C. § 1927 does not permit imposi-
tion on opposing counsel of "excess" attorney's fees generates
by his vexatiousness and otherwise shifted to his client unde-

42 U.S.C. § 2000e-5(k), 42 U.S.C. § 1988, or any other-

SSTAINOD 40 XAVHYTIT ‘NOISIAIA LATMIOSOANVH TdHL 40 SNOILLYTTION TAHT WOMT (T 00031

specialized attorney's fees provision. See Alyeska Pipeline

Co. v. Wilderness Society, 421 U.S. 240, 260 n. 33 (1975) .-

?,




1st DRAFT .
SUPREME COURT OF THE UNITED STATES

No. 78-701

Roadway Express, Inc., Petitioner, | On W",it'Of Certiorari to
the United States Court

v, !
Robert E. Piper, Jr., et al. %f Ap‘peals for the Fifth
reuit.

[June —, 1980}

MBg. JusTiCE BLACKMUN, concurring in part and dissenting

in part.

I join the Court’s opinion except Part II-A thereof and
except the first sentence of Part IV thereof.

Essentially for the reasons stated in the first three para-
graphs of | THE CHIEF JUsTick and of MR. JUSTICE STEVENS,
I do not join Part 1I-A. T add to those reasons my concern
that the Court’s analysis means that 28 U, S. C. § 1927 does
not permit imposition on opposing counsel of “excess” attor-
ney’s fees generated by his vexatiousness and otherwise shifted
to his client under 42 U, 8. C. §2000e-5 (k). 42 U, 8. C.
§ 1988, or any other specialized attorney’s fees provisions. See
Alyeska Pipeline Co. v. Wilderness Society, 421 U, S. 240, 260,
n. 33 (1975) (collecting statutes). This construction of the
statute penalizes the innocent client, while insulating his
wrongdoing attorney. That result, in my view, clashes with
common sense, basic fairness, and the plain meaning of the
statute. See Owen v. City of Independence, — U. S, —,
— (1980) (slip op., at 31) (“Elemental notions of fairness
dictate that one who causes a loss should bear the loss”). See
also 122 Cong. Rec. 31832 (1976) (regarding proposed § 1988:
“Mr. Abourezk. So if somebody thought, some lawyer thought,
he was going to make a lot of money by bringing civil rights
suits he would be subject to being penalized humself; is that
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Supreme Qonrt of the Hrited States
Washington, B. ¢. 20543

CHAMBERS OF

JUSTICE LEWIS F. POWELL,JR.
May 21, 1980

79-701 Roadway Express v. Monk

MEMORANDUM TO THE CONFERENCE:

The Conference vote in the above case was 5 to 4 to
reverse.

My notes are not too full. They indicate some
diversity of opinion among the five of us who voted to
reverse as to the appropriate line of analysis. I also have
Harry's vote recorded as "tentative".

In any event, after examining the statutes more
carefully, I have come to the conclusion that the Court of
Appeals was correct in its holding that §1927 does not
authorize attorneyv's fees. Accordingly, my vote is now to
affirm on that issue.

I nevertheless would vacate and remand the case for
reconsideration on two other grounds. The first of these
relates to the failure of the District Court to consider what
costs and fees should be assessed against respondents under
Rule 37. The second is a ground that I stated at Conference:
where bad faith is shown, courts have inherent power to
assess attorney's fees as an appropriate sanction.
Accordingly, I also would remand for a consideration of
whether conduct of counsel in this case constituted bad

faith.

In these circumstances, the draft that I am
circulating herewith is labeled a "memorandum" rather than an
opinion for the Court. On the basis of my notes, mv present
view will provide at least five votes to affirm on the §1927
issue. I cannot anticipate how the "chips will fall" on the

Rule 37 and the inherent power issues.
L.F.P., Jr.

SSs
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To: Tre Chief Justiocs
Mr. Justice Brennan
r, duitfice Stewart
Tu-ttoa ¥Mite
c1n s darehall
- s dlaockmun
Co Pahngulst
o~ 3tevens

59-701, Roadway Express, Inc. v. Piper e, justice Powell
) MAY 24 1ddd
1780 _ mfulated:____ﬂ_ilwﬂ‘__n_

FIRST DRAFT Lu.rculated:
MEMORANDUM OF MR. JUSTICE POWELL:

This case presents the question whether federal courts have
statutorvy or inherent power to tax attorney's fees directly against

counsel who have abused the processes of the courts.

In June 1975, two former employees and one unsuccessful <ob

applicant brought a c¢ivil rights class action against petitioner

Roadway Express, Inc. (Roadway). The complaint filed in the United

States District Court for the Western District of Louisiana alleged

that Roadway's employment policies discriminated on the basis of

race, and asked for equitable relief. 1/

Counsel for the plaintiffs -- Robert C. Piper, Jr., Frank E.

Brown, Jr., and Bobby Stromile -- are now the vrespondents in the

present case. In September 1975, resvondents served interrogatories

on Roadway. Having secured an extension from the District Court,

Roadway answered the interrogatories on January 5, 1976 and served

J

+its own set of interrogatories at the same time. Thereafter,

uncooperative

however, the 1litigation was stalled by respondents'

SSTIONOD 40 Xuvagii ‘NOTSIATIA LATYISANVN THL A0 SNOT TG oee oo




The Chief Justice
© “.stice Brennan

i1st DRAFT Rootroulatet o i

No. 79-701

Roadway Express, Inc , Petitioner,| On Writ of Certiorari to
o the United States Court

. . 3 :\ als . ,‘
Robert E. Piper, Jr, et al. gi PP eals for the Fifth
ircuit.

{June —, 1980]

Menorandum of MR, JusTice PowkgLL,

This case presents the question whether federal courts have
statutory or inherent power to tax attorney’s fees directly
against counsel who have abused the processes of the courts.

I

Tit June 1973, two former employees and one unsuccessful
job applicant brought a civil rights class action against peti-
tioner Roadway Express, Ine. (Roadway). The complaint
filed in the United States District Court for the Western
District of Louisiana alleged that Roadway's employment
policies discriminated on the basis of race, and asked for
equitable rehef *

Counsel for the plaintiffis—Robert C. Piper. Jr., Frank E——Q__,,
Brown. Jr., and Bobby Stromile—are wspw the respondents in
the present case. In September 1975, respondents served
interrogatories on Roadway. Having secured an extension
from the District Court. Roadway answered the interroga-
tories on January 5, 1976, and served its own set of inter-
rogatories at the same time. Thereafter, however, the liti-
gation was stalled by respondents’ uncooperative behavior,

* The initia] complaint ulso named a loeal of the Tnternational Brother-
hood of Teamsters as defendunt,

dHL A0 SNOILILDYTION FHI WONd Q000N 1795
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Supreme Qourt of the Pnited States
Washington, B. (. 20543

CHAMBERS OF
JUSTICE LEWIS F POWELL, JR.

May 26, 1980

79-701 Roadway Express, Inc. v. Piper

Dear John:

I am glad that you aaree that the District Court ==~

remand should consider whether under Rule 37 Roadway may
recover those costs and fees caused by respondents' failure
to comply with the District Court's discovery order.

With respect to the inherent powers of a court, I
have no doubt - for the reasons stated in my memorandum -
that these include the power to impose appropriate sanction-=
on an attorney who is found guilty of bad faith in the
conduct of litigation. The "bad faith" exception to the
American rule is predicated on the inherent power to control
lawyers and parties where they have "acted in bad faith,
vexatiously, wantonly, or for oppressive reasons". See my
memorandum, p. 11-13. Moreover, lawyers are officers of the
court, with all that this relationship implies. I consider
it proper and desirable that a court have authority to order
counsel to reimburse an opposing party for expenses,
including attorney's fees, caused by willful misconduct.

Your letter suggests the possibility of

"standardless" imposition of sanctions. In both the Distr :-

Court and the Court of Appeals, Roadway argued simply that
the courts have inherent power to award attorney's fees
against counsel whose vexatious conduct has caused the fee:
to be incurred. ©Neither party discussed whether some
limiting standard should be required.

My memorandum, as presently drafted, would allow
the District Court on remand to consider whether the conduc-
of respondents constituted "bad faith" that would justify t-=_ _
imposition of a fee sanction. That court also would be free
to determine whether all or some part of petitioner's

3
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2.

attorney's fees should be borne by respondents. This is my

understanding, generally, as to how the "bad faith" exception
to the American rule operates. The trial court's discretion
would not be unbridled, as it would be subject to review for

abuse.

I would have no objection to including in an
opinion for the Court a statement that there must be a
correlation between the misconduct of the offending attornewvs
and the fees imposed upon them. In this case, for example,
it may well be that the District Court will find that only
some percentage of petitioner's attorney's fees fairly are
the result of bad faith conduct by respondents.

As to the statutory issue, I suppose we simply
disagree. Although I expressed the hope at Conference tha-
we could predicate a liability under §1927 (in addition to
the "inherent power" view that I also e€xpressed), a careful
examination of all of the relevant statutes persuaded me to
the contrary. I would clarify one point mentioned in your
letter. I do not suggest that the costs recoverable under
§1927 were frozen in 1853. Rather, I have concluded that w=
should not expand §1927 and §1920 costs in the absence of
congressional action. Indeed, Congress is now considering
proposed changes in §1927. Congress also could expand the
list of costs recoverable under §1920, as it did in 1978. -
would hesitate, for the reasons detailed in my memorandum, to
read into §1927 the attorney's fees language of wholly
unrelated statutes (e.g., §1988) in the absence of any
evidence of congressional intent to mandate this.

In sum, I do appreciate your thoughtful letter. I
view this case as an opportunity - fully argqued by the
parties - to make clear that courts have residual, inherent
power to exercise somewhat greater control over what we al.
know to be the freguent abuse of our system by counsel.

Sincerely,

Z:M

Mr. Justice Stevens

1fp/ss
cc: The Conference

SSHIONOD 40 XIVHLT1 ‘NOTISIATA LATIISANVK IFHL A0 SNOTLOTTION FUT WOMI 1A TN 151\




Supreme Conrt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF v\
JUSTICE LEWIS F. POWELL,JR. \ P
. ~

May 27, 1980 A \\/‘
AN

79-701 Roadway Express v. Piper -\

}\51

I welcome your agreement with the construction of §
1927 in my memorandum in this case. I would appreciate,
however, your taking a second look at the appropriateness of
addressing the Rule 37 and "inherent powers" questions.

Dear Potter:

The Rule 37 issue was squarely before the District
Court, which did not reach it in view of its broader ruling
under § 1927, See Tr. of Record on Appeal, at 346
(Memorandum in Support of Defendant Roadway Express, Inc.'s
Motion to Dismiss Complaint of J.D. Monk, et al. for Failure
to Answer Interrogatories, June, 14, 1976, at 3); id., at
563-564 (Memorandum of Authorities in Support of An Award of
Attorneys' Fees to Defendants on Dismissal, October 4, 1976,
at 4-5). Thus, the Rule 37 issue was not directly before the
Court of Appeals. The only effect of Part II-B of my
memorandum ‘is to flag for the District Court on remand the
continued relevance of Rule 37. (In its brief amicus curiae,
the Equal Employment Opportunity Commission noted this same
fact; see Brief of EEOC, at 12, n.12.) It appears to me that
the Rule 37 issue would be before the District Court
regardless of what this Court says. Thus, I think the brief
discussion in Part II-B represents no extension of the
Court's jurisdiction and performs the salutary function of °
identifying the full range of options before the District

Court.

Petitioner fully presented its inherent powers
argument to both the District Court and the Court of Appeals.
Again, in view of the District Court's ruling, there was no
occasion for that court to address the issue. Petitioner
repeated the inherent powers argument to the Court of
Appeals, which should have reached the question but failed to
do so. In the petition for certiorari, as you note in your
memorandum, the guestion presented is stated as whether
attorneys "may be personally assessed, pursuant to 28 U.S.C.

SSHIONOD 40 KAVAUTT *NOTSIATIA LATUDSONVR THL 40 SNOTIAITUAN it o o oo




§ 1927, with attorneys' fees as part of the 'excess costs'
incurred by an opposing party as a result of such conduct.”
I find several persuasive reasons for concluding that the
inherent powers argument is "fairly compricsed in" this
question under our rule 21.1(a).

First, because the issue was raised below, there
can be no claim that the issue is not "in" the case. The
failure of a lower court to address a guestion cannot limit
the jurisdiction of this Court. Second, the question is
close to a "pure" legal issue, on which we do not require
particular findings of the lower courts. Although we might
prefer to have the views of the courts below, I do not
believe we are limited by their failure to consider the
issue. Third, the question was addressed in the briefs
submitted to this Court, see Brief for Petitioner, at 19-20;
Brief for Respondent, at 18-19; Brief for Equal Employment
Opportunity Commission as amicus curiae, at 15-16, and at
oral argument by counsel for both sides. Tr. of Oral Arg.,
at 23, 33. Those discussions may not have been exhaustive,
but the arguments on all of the issues in this case were
somewhat limited.

Finally, as petitioner presented its inherent
powers argument, the claim falls within the bounds of the
Question Presented. In Petitioner's Brief, at 19, it argues
that courts have inherent powers to levy attorney's fees
against parties under the "bad faith" exception to the
American rule. Petitioner then insists that § 1927 would
authorize "shifting" those costs from parties to culpable
attorneys. Thus, petitioner did make its inherent powers

claim "pursuant to § 1927," as the Question Presented states.

Thus, I believe that petitioner properly placed before this
Court the inherent powers issue.

My memorandum does not track petitioner's two-ster
analysis, but rather focuses directly on the inherent powers

of courts over attorneys. That approach, in my view,
represents the correct resolution of the question that

petitioner presented.

Sincerely,

,WW
Mr. Justice Stewart Z

1fp/ss

cc: The Conference
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June 2, 1980

PERSONAL

79-701 Roadway Express v. Piper

Dear Chief:

I need your vote for a Court on Part III of my
memorandum. This approves the inherent power of a court to
order an attorney who has acted in bad faith to pay, as a
part of the assessed costs, the fee of opposing counsel - as
determined by the trial court.

As my letters to Potter and John make clear, the
issue was in this case in both the District and Court of
Appeals., It was briefed and argued before us. Tt therefore
is properly before us.

Byron, Bill RBrenrnan and Thurqood have joined Part
III of my memorandum, Potter and John have advised me that
they would prefer to leave this cuestion open on remand, and
I believe that Bill Rehnauist wishes to hold - without
reaching the inherent power issue - that attorney's fees may
be so assessed under §1927,

Even if you should agree with Bill Rehnauist as to
§1927, it would still be appropriate for you to say - in
addition - that the inherent power of a Court also would
include this right. As state courts may not have statutory
authority, I consider it important - even though our decision
would not be binding on them - for state judges to have a
Supreme Court decision affirming what I view as the
uncguestioned and traditional right of a court to impose
effective sanctions on counsel whose conduct reaches the
level of bad feith. As we all know, some lawyers qrossly
abuse the system.

We have this clear opportunity now. One can never
know when we will have it again.

Sincerely,

The Chief Justice

l1fp/ss




Supreme Qourt of the Huited States
Washington, B. ¢ 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL, JR.

June 4, 1980

79-701 Roadway Express v. Piper

MEMORANDUM TO THE CONFERENCE:

As there are now "courts" for Parts I and II of my
memorandum, I have converted it into an opinion for the Court
and circulate a second draft thereof. Some changes, largely
stylistic, are indicated.

There are four votes for Part III. When the final
count is in, I will add an appropriate note with respect to
Part III, if this should be necessary.

Z 77

L.F.P., Jr.,
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To: The Chief Justiee
Mr., Justios B

Ar

Nr. Justioe Stewart
/ Z/__ /3 ’fr Justioe Faite
/ / / / 2. Juatice YarshalY

‘;: {1?.“5 R Blaokmun
{“ Rehrquist
Ay ‘teveng
d—-3—sc S v 3
LSRN Mp., il e Powell

Viruulated:

TTUN 4188

2nd DRAFT —eolioudateg

SUPREME COURT OF THE UNITED STATES

No. 79-701

On Writ of Certiorari to
the United States Court
of Appeals for the Fifth
Cireuit,

Roadway Express, Inc., Petitioner,
Robert E. Piper, Jr., et al.

{June ~ 1980]

Mzg. Justicr PoweLrt delivered the opinion of the Court.

This case presents the question whether federal courts have
statutory or inherent power to tax attorney's fees directly
against counsel who have abused the processes of the courts.

T

In Juoe 1973, two former employees and one unsuccessful
job applicant brought a civil rights class action against peti-
tioner Roadway Express, Ine. (Roadway). The complaint
filed in the United States District Court for the Western
Distriet of Louisiana alleged that Roadway’s employment
policies diseriminated on the basis of race, and asked for
equitable relief *

Counsel for the plaintiffs—Robert C. Piper, Jr., Frank E.
Brown. Jr., and Bobby Stromile—are the respondents in
the present case. In September 1973, respoudents served
interrogatories on Roadway. Having secured an extension
from the District Court, Roadway answered the interroga-
tortes on January 3. 1976, and served its own set of inter-
rogatories at the same tnne.  Thereafter, however, the liti-
gation was stalled by respondents’ uncooperative behavior.

* The initial complaint also named a fveal of the International Brother-
hood of Teamsters as defendant. E
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Juna 5, 1330

Mo, 79-70Y BRoadway BExpress, Inc. v. Monk

Dear Porler:
Thank you for your note of June 4.

Por the raasons set forth at some length in my
letter to you of May 27, we sinmply disagree as to whether the
inherent power issun i3 properly here, As thevre are three
votes (WIB, ™ and BRW) in addition to mine for Part 117, 7T
will retain it in amy opinion.

3111 Rehnguist told me this morning that he was
inclined to qgo alorg with your view, and the Chief's nnote of
Juns 4 is to the gann affect.

This brings mz2 Lo my gquestion., Should I simply add
a2 note stating, in substance, that the CJ, PL and WHR would
not. addrags the inhevent power issue, but would remand it ss
an appropriate issue for congideration by the oourte below?

The advantage of recording vour view briefly in
this manner is that we would avoid a dsbate as to whether the
issue is properly here. There can be no guestion 28 to our
Juriasdiction to decids an issue that actually has been in the
cass sinces the district court level., Your view, ne 7
understand it, is that we ghould not address it because
neither of the courts below found it necessary {(slthough for
different reasons) to reach it.

T am sending copiss of this note to the Chief and
to Bill Rehnguist., 7T have not vet heard from Barry.

Sincerely,
Mr. Justice Stewart
e The Chief Justice

Mr. Justice Rehnquist

LFP/lab




June 6, 1980

79-701 Roadway Express v, Piper

Dear Chief, Potter and Bill:

I have consulted with Mr, Lind es to how best to
record your position in this case, and he suggests that at
the beginning of the opinion, there should be a footnote
saying:

"part III of the opinion is joined only by Mr.
Justice Brennan, Mr. Justice White, and Mr. Justice
Marshall."

Then, at Part III, add a footnote as follows:

"The Chief Justice, Mr. Justice Stewart, and
Mr. Justice Rehnguist would not reach the inherent
power cuestion considered in Part III of the
opinion. Rather, they view that auestion as a
substantial issue that should be addressed by the
District Court on remand."

Although I have not yet heard from Harry and John,
I will go ahead with the adding of these changes to my
opinion. When I hear from them, the additional changes -
absent further writing - can be made promptly.

I will, of course, make an appropriate chanage in
Part IV with respect to the inherent power issue.

Sincerely,

The Chief Justice
Mr. Justice Stewart
Mr. Justice Rehnquist

lfp/ss




To: The Chief Justice
¥r. Justice Brennan
Mr. Justice Stewart
Mr. Justice Fhite
Mr. Juatice Harshall
/ Mr. Justice Blaockmun
/ Nr. Justice Rshnquist
‘ Mr. Justice Stevens

)
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SUPREME COURT OF THE UNITED STATES
No. 79-701
Roadway Express, Inc., Petitioner, | O1 Writ.of Certiorari to
v, the United States Court
Robert E. Piper. Jr. et al of Appeals for the Fifth
© TIPET, JFy ' Cireuit.

[June —, 1980]

MR. Justice PoweLL delivered the opinion of the Court.

This case presents the question whether federal courts have
statutory or inherent power to tax attorney’s fees directly
against counsel who have abused the processes of the courts.

I

In June 1975, two former employees and one unsuccessful
job applicant brought a civil rights class action against peti-
tioner Roadway Express, Ine. (Roadway). The complaint
filed in the United States District Court for the Western
District of Louisiana alleged that Roadway’s employment
policies discriminated on the basis of race, and asked for
equitable relief.!

Counsel for the plaintiffs—Robert E. Piper, Jr., Frank E. l
Brown, Jr, and Bobby Stromile—are the respondents in
the present case. In September 1975, respondents served
interrogatories on Roadway. Having secured an extension
from the District Court, Roadway answered the interroga-
tories on January 5 1976, and served its own set of inter-
rogatories at the same time. Thereafter, however, the liti-
gation was stalled by respondents’ uncooperative behavior.
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1 The initial complaint also named a local of the International Brother-
- hood of Teamsters as defendant, e




Supreme Qourt of the Hnited States
Washingtonr, B. . 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST -

June 6, 1980

Re: No. 79-701 Roadway Express, Inc. v. Monk

Dear Lewis:

I am in substantial agreement with Potter, and your
suggestion to him of June 5th and his response to it are
entirely satisfactory to me.

Sincerely,

P

Mr. Justice Powell

Copies to the Conference

[ TT1OD FHI WOMJI 099000 17057
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Supreme onrt of tye Hiited States
Washington, B. (. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

June 18, 1980

Re: No. 79-701 Roadway Express v. Piper

Dear Lewis:

Please join me in Parts I, II, and IV of your opinion
in this case.

Sincerely,

. PNy
fa 4~
[

Mr. Justice Powell

Copies to the Conference
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Supreme Qonrt of the Wnited States
HWashington, B. . 205%3

CRAMBERS OF
JUSTICE JOHN PAUL STEVENS

May 23, 1980

Re: 79-701 - Roadway Express v. Monk

Dear Lewis:

Further study may persuade me that either Rule
37(b) or your "inherent power" theory may support the
assessment of fees in this case, but I have serious
reservations with respect to both of these theories.

The relevant language of Rule 37(b) is its last
paragraph, which reads as follows:

"In lieu of any of the foregoing orders or
in addition thereto, the court shall require the
party failing to obey the order or the attorney
advising him or both to pay the reasonable
expenses, including the attorney's fees, caused
by the failure, unless the court finds that the
failure was substantially justified or that other
circumstances make an award of expenses unjust."

I think the words "reasonable expenses . . . caused by
the failure" are a good deal narrower than what the
District Court did here. Moreover, I think the
authority is limited to expenses resulting directly
from failure to comply with court order, which is only
a part of the misconduct in this case. I would agree,
however, that the Rule 37 (b) issue should be left open
on remand.

‘NOTISIATQ LATADSNANVR dHI A0 SNOILDATIOO AHL WOAA auaHnamiaa

With respect to "inherent power," I agree that an
attorney may be held in contempt and punished by the
court, but I wonder if it necessarily follows that a
judge has inherent power to order him to pay money to
another private party. Would he, perhaps, bhe entitled
to a jury trial? 1Is the amount to be paid measured by
the other party's injury or by the judge's concept of
appropriate punishment? Would you not invikte the same
sort of "standardless judicial lawmaking" that you
find objectionable in your statutory analysis?

SSTYOINOD J0 AIVAdT1




Finally, on the statutory question, I am still
¢ ot persuaded that Roadway's argument is without
‘merit. The fact that a particular item of expense was
“not treated as a taxable cost in 1813 or in 1853

surely cannot be controlling. If Congress should
authorize the recovery of the expense of recording
depositions, or perhaps making sophisticated
computerized market studies in antitrust litigation,
by stating that such litigation expenses shall be
recoverable by the prevailing party as a part of
costs, surely they would constitute "cecsts” within the

meaning of § 1827.

The fact that potential liability for cests
varies widely in different kinds of litigation also
should not be cecntrolling. Consider, for example, the
Black Panther litigation in which the costs are truly
staggering--in that case the lawyers' potential & 1927
character of

liability is a function of the unigue
I would see no real difference if,

that litigation.

for example, Congress allowed the recovery of an
appraiser's fee as an item of costs in condemnation
litigation. In such a case, in my judgment, that fee

would constitute a part of the cost for § 1927
purposes as well as for purposes of making the normal

assessment of costs at the end of the case.

Congress has decided that counsel fees may be

allowed as a part of the cost in some types of
Jitigation even though that is not the general rule.

That legislative decision by Congress provides for me
the "persuasive justification for subjecting lawyers

in different areas of practice to differing sanctions
for dilatory conduct.” (Typewritten Memo at p. 2).
By virtue of that congressional determination, lawyers

in these cases are more likely to be well paid than
their misconduct may

other lawyers and, conversely,
subject their clients to liability for the fees of
Frankly, it cdoes not strike me as

opposing counsel.

AO SNOT ¥ derer e o
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frivolous or imaginative to suggest that they have a
special duty to observe the normal proprieties that
obtain in litigation.

In all events, however, my reading of the
statutes does not reach the policy question. As far
as I am concerned, the term "costs" as used in § 1927
must be defined by other federal statutes, and fees
are allowable as an item of costs in this case under
the plain language of § 1988. The fact that the
allowance itself depends on which party prevails is no
more significant than for any other item of costs.
Even if the defendant could not recover transcript
costs without finally prevailing, I think an
interlocutory award of such costs under § 1927 would
be proper.

In sum, I am still inclined to adhere to the
position I took at Conference.

Respectfully,

A

Mr. Justice Powell

Copies to the Conference
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To: The Chief Jus
Yr. Justice Bru.
¥r. Justice Stewo:
Pr. Justice White
Hr. Justice Harsk:ll
79-701 - Roadway Express v. Monk I3v. Justice Blaalw

the. Justice Powesll
e, Justice Bshoguis:

Frant He. dJustlce Stevens

MR. JUSTICE STEVENS, dissenting. Cizoulatedr VU1 3 ‘80

Recirculated:

By its terms, 28 U.S.C. § 1927 applies to "cases in any
court of the United States" and allows the recovery of excess
costs from "lTalny attorney" who vexatiously multiplies the
proceedings "in any case."l’ This language is broad enough
to encompass a civil rights class action alleging racial
discrimination in employment. TwoO separate statutes
specifically authorize the recovery of attornev's fees "as part
of the costs" in this kind of 1it*’gation.z/ Of course, such
fees, like any other cost items, are normally recoverable only
from the losing litigant rather than from the attorney
personally. But it seems to me that § 1927 gives the Court the
power to assess against counsel any item of cost that could he

assessed against a party when that attorney unreasonably and

vexatiously multiplies the proceedings.

1/ See ante, at 3 n. 3.

2/ 42 y.s.C. § 1988 and § 2000e-5(k) both authorize the
recovery to the prevailing party of attornev's €fees "as part of
the costs"” of the litigation.
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To: The Chief Justice
Mr. Justice Brannan
— Mr. Justice Stewart
Mr. Justice White
dr. Justice ¥arghall
"fr. Juztice Blaskmun
. Tratice Powall

L1

“r. Juntice Ratwmnulist
From: Mr. Justice Stevaens

Circulategd:

1st PRINTED DRAFT
. Recirculated: M

SUPREME COURT OF THE UNITED STATES
No. 79-701

On Writ of Certiorari to
the United States Court
of Appeals for the Fifth
Circuit.

Roadway Express, Inc., Petitioner,
v.
Robert E. Piper, Jr., et al.

| [June —, 1980]

MR. Justice STEVENS, dissenting.

By its terms, 28 U, S. C. § 1927 applies to “cases in any
court of the United States” and allows the recovery of excess
costa from “[a]ny attorney” who vexatiously multiplies the
proceedings “in any case.”' This language is broad enough
to encompass a civil rights class action alleging racial discrim-
ination in employment. Two separate statutes specifically
authorize the recovery of attorney’s fees “as part of the costs”
in this kind of litigation.? Of course, such fees, like any other
cost items, are normally recoverable only from the losing
litigant rather than from the attorney personally. But it
seems to be that § 1927 gives the Court the power to asscss
against counsel any item of cost that could be assessed against
a party when that attorney unreasonably and vexatiously
multiplies the proceedings.

The Court seems concerned about the fact that the stand-
ards for allowing a party to recover fees differ for plaintiffs
and defendants in civil rights litigation. Ante, at 9. T sim-
ply do not understand the relevance of that concern. As I '
read § 1927, the sanction may be applied to an obstreperous
lawyer regardless of whether his client prevails, so long as

SSHAINOD 40 XAVALIT ‘NOISIAIQ LATEOSANVH HHI 40 SNOLLDATIOD HAHI WONI aannanw rae

fees may be awarded as part of the costs in the litigation. ‘
1See ante, at 3, n. 3.
42 U, S. C. § 1988 and § 2000e-5 (k) both authorize an award of at-
torney’s fees to the prevailing party “as part of the costs” of the litigation.
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