


Supreme Gonrt of the Yiunited S....08
Washington, B. €. 20513

e
CHAMBERS OF
THE CHIEF JUSTICE
April 25, 1980
Re: 79-677 - Reeves v. Stake
MEMORANDUM TO THE CONFERENCE:
My vote is to affirm.
Regards,
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Supreme Qourt of the Hnited States
Washington, B. . 20513

CHAMBERS OF
THE CHIEF JUSTICE

) June 12, 1980

Re: 79-677 -~ Reeves v. Stake

Dear Harry:

As have others, I found this case close and
difficult from the outset. The lineup reflects that
reality.

You have written this narrowly and I join.

Regards,

Mr. Justice Blackmun

Copies to the Conference
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CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR. April 28, 1980

Supreme Qomrt of the Hinited Stutes
Mashington, B. . 20543

RE: No. 79-677 Reeves v. Stake

Dear Byron, Lewis and John:

" If Lewis can fit i crowded schedule

he'1l try his hand a dissent in the above. The assign-
ment may be subject| to further congideration if he's

pressed for time.

Sincerely,

2

Mr. Justice White
Mr. Justice Powell
Mr. Justice Stevens»



Snupreme Gonrt of the Hnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR. June 4’ ]980

RE: No. 79-677 Reeves, Inc. v, Stake

Dear Harry:

I'11 await the dissent in the above.

Sincerely,

~

Jouds

Mr. Justice Blackmun

cc: The Conference
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Bupreme Qonrt of the Hrited Stutes
- Washington, B. . 20543

CHAMBERS OF
JUSTICE Ww. J. BRENNAN, JR. June 11, 1980

RE: No. 79-677 Reeves, Inc. v. Stake

Dear Lewis:

Please join me in the dissent you have prepared

in the above.

Sincerely,

Mr. Justice Powell

cc: The Conference
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Sugrreme ot of the Hnited States
Hashinglon, B. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

June 4, 1980

Re: No. 79-677, Reeves v. Stake

Dear Harry,

I am glad to join your opinion
for the Court.

Sincerely yours,
!
-5

\'/

Mr. Justice Blackmun

Copies to the Conference
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Supreme Qonrt of the Ynited States
Bashington, B. €. 20543

CHAMBERS OF June 12, 1980

JUSTICE BYRON R. WHITE

Re: 79-677 - Reeves v. Stake

Dear Lewis,

Please join me in your dissenting
opinion,

Sincerely yours,

Mr. Justice Powell
Copies to the Conference
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Supreme Gourt of thye Yinited States
Waslington, B. 4. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

June 4, 1980

Re: No, 79-677 - Reevesiv.'Stake

.

Dear Harry:
Please join me,

Sincerely,

Mr, Justice Blackmun

cc: The Conference
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' To: The Chicf Justice
Mr. Justicg Drennan
Mr. Justics Stawart
Mr. Justico White
Lr. Justicoe Marshall
¥r. Justice Powell
" Yr. Justice Rehnquist
¥r. Justice Stovens

Justics Blackmun

Fron: Mr.
Circulated: JUN 04 1980
Recirculated:

No. 79-677 - Reeves v. Stake

MR. JUSTICE BLACKMUN delivered the opinion of the Court.

The 1issue in this case kis whether, consistent with the
Commerce Clause, U.S. Const., Art I, 5'8, ch.3, the State ¢
South Dakota, in a time of shortage, may confine the sale of
cement it produces solely to its residents.

I
In 1919, South bakéta undertook plans to bu;ld a cement

e

plant. The project, a pfoduct of the State's then prevaili-s

Progressive political movement, was in response to recent regizn-

0 RIAVIAUTT “NOISTIATA LITHISOANYVI 11 90 onren oo

al cement shortages that "interfered with and delayed both pu>lic

SSTYINOD

and private enterprises,"” and that were "threatening the peopl: or
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To: The Chief Justice

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

Justice
Justice
Justice
Justice
Justica
Justica
Justice

Brennan
Stewart
White
Marshall
Porall
R =+

Stavens:

From: Mr. Justice Blaciz.:

Circulated: .

st DRAFT Recirculated: JUN O ¢
SUPREME COURT OF THE UNITED STATES

No. 79-677

Reeves, Inc., Petitioner, ) On Writ of Certiorari to the United
. States Court of Appeals for the

William Stake et al. Eighth Circuit,
[June —, 1980]

Mg. JusTice BLackMUN delivered the opinion of the Court.

The issue in this case is whether, consistent with the Com-
merce Clause, U, S. Const., Art. I, §8, ch. 3, the State of
South Dakota, in a time of shortage, may confine the sale of
the cement it produces solely to its residents.

1

In 1919, South Dakota undertook plans to build a cement
plant. The project, a product of the State's then prevailing
Progressive political movement, was initiated in response to
recent regional cement shortages that “interfered with and
delayed both public and private enterprises,” and that were
“threatening the people of this state.” FEakwn v, South Dakota

State Cement Comm’™n, 44 S. D. 268. 272, 183 N. W. 631. 652
(1921) 2

In 1970 the South Dakota Cement Commission
_ novement; ~was-— responsedo rece
regionha shortages that ° 1nte1f delayed

both public and private 1ses,”’ and that were “threat-
ening the p this state.”” Eakin v, South Dakota State

Comm’n, 44 S. D. 268, 272, 183 N. W. 651, 652 (1921) 2

'1t was said that the plant was built beeause the only cement plant in
“had been operating =uccessfully for a number of vears until it
Report of the
In its report advo-

cating creation of a cement plant, the Commission noted both the sub-

B2
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the State
had been bought by the so-called trust and closed down.”
South Dakota State Cement Commission 6 (1920).
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To: The
Mr. Justlce
Mr. Justice
Vr. Justica
r. Justice
r. Justic2
Vr.oJustiog
Hr. Justics

from:

Circulated:

Chief Justice
Brennan

Stewart
White
Marshall
Poyell
Tonagqulist
Stavens

cf L

Mr. Justice Blackmun

noCLId

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 79-677

Reeves, Inc., Petitioner, | On Writ of Certiorari to the United
v States Court of Appeals for the

William Stake et al. Eighth Circuit.
[June —, 1980]

MR. Justice Brackmun delivered the opinion of the Court.

The issue in this case is whether, consistent with the Com-
merce Clause, U. S. Const.. Art. I, §8, ch. 3, the State of
South Dakota, in a time of shortage, may confine the sale of
the cement it produces solely to its residents.

I

In 1919, South Dakota undertook plans to build a cement
plant. The project, a product of the State’s then prevailing
Progressive political movement, was initiated in response to
recent regional cement shortages that “interfered with and
delayed both public and private enterprises.” and that were
“threatening the people of this state.” Eakin v. South Dakota
State Cement Comm’n, 44 S. D. 2068, 272, 183 N. W. 651, 652
(1921).Y In 1920. the South Dakota Cement Commission

1Tt was said that the plant was built because the only cement plant in
the State “had been operatring successfully for a number of years until it
had been bought by the so-called trust and closed down.” Report of the
South Dikota State Cement Commission 6 (1920). In its report advo-
cating creation of a cement plant, the Commission noted both the sub-
stantial profits being made by private producers in the prevailing market,
and the fact that producers outside the State were “now supplyving all the
cement used in”’ South Dakota. Under the circumstances, the Commission
reasoned, it would not be to the “capiralists['] . . . advantage to build a
new plant within the state.” fd. at 8. This skepticism regarding private

industry’s ability to serve public needs was a halimark of Progressivism.

Rocirculated: JUN 11 1950
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Supreme Qourt of the Hnited Sintes
Washington, B. 4. 20543

CHAMBERS OF

JUSTICE HARRY A. BLACKMUN June 13, I19%&¢

MEMORANDUM TO THE CONFERENCE

Re: No. 79-677 - Reeves v. Stake

Lewis and I have agreed that we should not endeavor
to bring this case down on Monday, June 16. His dissent
is not yet circulated in print, a headnote has not been
prepared, and I am circulating another printed draft to-
day. The case therefore should go over a week.

1.
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Q0 3rd DRAFT Recircul-ts2: _JUM 13 198C
g SUPREME COURT OF THE UNITED STATES
No. 79-677

Reeves, Inc., Petitioner,)On Writ of Certiorari to the United
v, States Court of Appeals for the

William Stake et al. Eighth Circuit,
[June —,; 1980]

Mg, JusTice Brackmun delivered the opinion of the Court.

The issue in this case is whether, consistent with the Com-
merce Clause, U, S. Const., Art. I, § 8, ch. 3, the State of
South Dakota, in a time of shortage, may confine the sale of
she cement it produces solely to its residents.

I

In 1919, South Dakota undertook plans to build & cement
plant. The project, a product of the State’s then prevailing
Progressive political movement, was initiated in response to
recent regional cement shoriages that “interfered with and
delayed both public and private enterprises,” and that were
“threatening the people of this state.”” Eakin v. South Dakota
State Cement Comm’n, 44 8. D. 268, 272, 183 N. W. 651, 652
(1921).* In 1920, the South Dakota Cement Commission

+ Tt was said that the plant was built because the only cement plant in
the State “had been operating successtully for a number of years until it
had been bought by the so-called trust and closed down.” Report of the
South Dakota State Cement Commission 6 (1920). 1In its report advo-
cating creation of a cement plant, the Commission noted both the sub-
stantial profits being made by private producers in the prevailing market,
and the fact that producers outside the State were “now supplying all the
cement used in” South Dakota. Under the circumstances, the Commission
reasoned, it would not be to the “capitalists[’] . . . advantage to build a
new plant within the state” [d., at 8. This skepticism regarding privaté

SSE ; «
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indiistry’s ability to serve public needs was a hallmark of Progressivism;
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Supreme Qonrt of the United States
Washington, B. §. 20513

CHAMBERS OF
TJUSTICE LEWIS F. POWELL,JR.

June 4, 1980

79-677 Reeves, Inc. v. Stake

Dear Harry:

I will try to circulate a dissent fairly promptly -
perhaps next week.

Sincerely,

%M
Mr. Justice Blackmun

1fp/ss

cc: The Conference
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To: The Chief Justice
Mr. Justice Brennan
Hr. Jugtioe Stavart
. ¥r. Justioce White
Y¥r. Justice Uarshall
Hr. Justlce Blaokmun
Nr. Justice Rehnguist
Mr. Justice Stevens

No. 79-677, Reeves, Inc. v. Stake From: Mr. Justice Powell

Circulated: SNy 5 1980

MR. JUSTICE POWELL, dissenting: Reciroulateds

The South Dakota Cement Commission has ordered that in
times of shortage the state cement plant must turn away out-of-
state customers until all orders from South Dakotans are filled.
This policy represents precisely the kind of economic
protectionism that the Commerce Clause was intended to prevent.
1/ The Court, however, finds no violation of the Commerce Clause
solely because“the State produces the cement. I agree with the
Court that the State of South Dakota may provide cement for its
public needs without violating the Commerce Clause. But I cannot
agree that South Dakota may withhold its cement from interstate
commerce in order to benefit private citizens and businesses

within the State.

I.

The need to ensure unrestricted trade among the States
created a major impetus for the drafting of the Constitution.
"The power over commerce. . . was one of the prigary objects for
n

which the people of America adopted their government. . . .

Gibbons wv. Ogden, 9 Wheat. 1, 190 (1824). Indeed, the

Constitutional Convention was called after an earlier convention

‘NOTSTATA LATUOSANVKR AHL A0 SNOLLIATIOD HHI WONA (IFIDNAMNITTI

SSHIINOD 40 AUVHYT1



Swyrteme Gourt of He Hnited States
'ﬁlaslﬁngfmt, B. @ 20513

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

June 12, 1980

79-677 Reeves v. Stake

MEMORANDUM TO THE CONFERENCE

I am adding the following footnote after the first
sentence on page 7 of the Atex draft of my dissent:

" 3/ One distinction between a private and a
governmental function is whether the activity is supported
with general tax funds, as was the case for the reprocessing
program in Alexandria Scrap, or whether it is financed by the
revenues it generates. In this case, South Dakota's cement
plant has supported itself for many years. See Tr. of Oral
Arg. 27. There is thus no need to consider the question
whether a State-subsidized business could confine its sales

to local residents."

— 2
oy

0 R .
L.F.P., Jr.

SS
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it Po: The Chier vustice
¥r. Justioce Br-nnan
¥r. Justice Stewart
Mr. Justice White
thr. Jugtice ¥urshall
r. Justioe Blaskmun
Mr. Justice BRehnguist
¥r. Justice Stevensg

: L/ £ j Broos Hr. Justice Powell
8‘13—80 f\‘/“ [ LA
“ Circulated: wN 13 1580
| AFT
lst/ "DR Reciroilated:

SUPREME COURT OF THE UNITED STATES

No. 79-677

v, States Court of Appeals for the

Reeves, Inc., Petitioner,)On Writ of Certiorari to the United
William Stake et al. ' Eighth Circuit.

L J{%A w/LG'W\

une —, 198 . -
[J e ) 1 bo] ! /.,'/_ /;\, I "!:’ST' Cé
M-g. JusticE PowELL, dissentinv.’“*//—" -
oL e .. . j ?’):’7)/%/\} LS
The South Dakota Cement Cominission has ordered that in @ &%~ D)

times of shortage the state cement plant must turn away  — PN, -

out-of-state customers until all orders from South Dakotans A& ~“* < LRI,

are filled. This policy represents precisely the kind of eco-

nomic protectionism that the Commerce Clause was intended

to prevent.! The Court, however, finds no violation of the S
/ Commerce Clauselsolely because the State produces the : —¥>1i%

4Ny
‘o cement. 1 agree With the Court that the State of South | - Lo
— Dakota may provide cement for its public needs without vio- - 2%

lating the Commerce Clause. But I canunot agree that South ‘eerere——" —
Dakota may withhold its cement from interstate cominerce in
order to benefit private citizens and businesses within the
State.
i

The need to ensure unrestricted trade among the States
created a major impetus for the drafting of the Constitution.
“The power over cominerce . . . was one of the primary objects
for which the people of America adopted their govern-
ment. . . .7 Gibbons v. Ogden, 9 Wheat. 1, 190 (1824).
Indeed, the Constitutional Convention was called after an

1 By “protectionizm,” T refer to state policies designed to protect private L
economic interests within the Stute from the forces of the interstut_e,_f ’
market. 1 would exclude from this Lerm policies relating to *traditional Z_\.
governmental funetions, such as education, and subsidy programs like the
one at issue in Hughes v, Alecandria Scrap Corp. 426 U. S. 794 (1976).

See pp. 3-7, infra.

SSTYONOD A0 AAVALTT ‘NOISIAI([’J.JIHDSHNVN dHL A0 SNOLLIHTIOD AHL WOHA OFONAONIT




& & fy, iy i, FEPTARI T O TU i S WO P

Supreme Court of the Hnited States
Waskington, B, q. 205%3

va.CHAMBERS OF
USTICE WILLIAM H. REHNQUIST

June 4, 1980

Re: 79-677, Reeves v. Stake

Dear Harry:

In light of the minor changes in footnote 8 which we
discussed on the telephone, I am happy to join you.

Sincerely,

[~ v

Mr. Justice Blackmun

Copies to the Conference
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ﬁhqwﬂneQUwﬁnfﬂéﬁ%ﬁuhﬁﬁubg
Washington, B. . 205413

E@btm’/l-—‘” 79-671

f? [}1122;49 f%> Aglﬁttéf, 72149; —
January 7, 1980 2z /o4
prtle .

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

MEMORANDUM TO THE CONFERENCE

Re: 79-677 - Reeves v. Kelley;
79-5601 - Gomez v. Toledo; and
79-5386 - Tague v. Louisiana

After further study, I have decided to vote to
grant certiorari in all three of these cases and I
would be willing to join a summary reversal in Tague
(79-5386) substantially for the reasons stated in
the dissenting opinion of Justice Dennis.

Respectfully,




Supreme Qourt of the Hnited Stutes ,ﬂﬁ“
Waslington, B. (. 20543 (/

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

June 11, 1980

Re: 79-677 - Reeves v. Stake

Dear Lewis:

Your dissent in Reeves is excellent. I do have two
suggestions that I wonder if you would consider:

First, would you consider omitting footnote 5. Even
though it is probably a correct characterization of the
Court's opinion, I would hope in some future case to be
able to find a limiting factor; this footnote may make it
more difficult to do so.

Second, at the end of the first sentence on page
7--or perhaps some other suitable place--would you be
willing to insert a footnote something along the following
lines:

" /The very fact that a State activity--such as the
operation of a public school, or the hulk
reprocessing program involved in Alexandria Scrap--is
subsidized with general tax funds rather than being
financed by the revenues it generates serves to
distinguish between a governmental function and a
private function. 1In this case it is perfectly clear
thaﬁjﬁdahd?§ cement plant has been profitable over
the yeéars.” There is thus no need in this case to
confront the question whether a State subsidized
business could confine its sales to local residents."

In all events, I will join your dissent. If you
would rather not make the subsidy point, I can write a
separate paragraph or two of my own.

Respectfully,

-

Mr. Justice Powell




Supreme Qourt of the Hnited States
Washington, B. 4. 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

June 12, 1980

Re: 79-677 - Reeves v. Stake

Dear Lewis:
Please join me in your dissent.

Respectfully,

A

Mr. Justice Powell

Copies to the Conference
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