


Supreme Qourt of the Anited States
Washingtan, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

December 26, 1979

Re: 78-990 - United States v. Bailey

Dear Bill:
I join. I may have a few modest suggestions but will
await the dissents before offering them,
Regards,

/

Mr. Justice Rehnquist

Copies to the Conference .
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Supreme Qourt of the Vrrited States
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE Wwn. J. BRENNAN, JR. November 13, 1979

RE: No. 78-990 United States v. Bailey

Dear Harry:

The three of us are in dissent in the above and

I understand you are willing to try your hand at the

dissent.

Sincerely,

Mr. Justice Blackmun

cc: Mr., Justice Stevens

ssa1gwo)) Jo Areiqy ‘doisiAl( 1dLIOSNURIA 9Y) JO SUONIIN[0)) YY) WIox] pasnpoaday
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Supreme Qonrt of e Ynited States
Mnshingten, B. €. 205%3

CHAMBERS OF
JUSTICE Ww. J. BRENNAN, JR. December 18, 1979

RE: No. 78-990 United States v.Bailey

Dear Bill:
I await the dissent in the above.

Sincerely,

/2l

Mr. Justice Rehnquist

cc: The Conference
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Supreme ot of the Hnited States
Hashington, B. 4. 205%3

CHAMBERS OF )
JUSTICE Ww. J. BRENNAN, JR. January 4, 1980 )

RE: No. 78-990 United States v. Bailey and Cogdell

Dear Harry:

Please join me in the dissenting opinion you have

prepared in the above.

Sincerely,

Mr. Justice Blackmun

cc: The Conference

SSMIONOD 40 XAVIEIT ‘NOISTAIA LAIMISANVH AHL A0 SNOLLOATIO) AHIL WOEd dIdNA0ddTd
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ﬁhqnnnuz<Ennrtnfthz?£§ﬁahﬁ§hdzs
Washington, B. @ 205%5

CHAMBERS OF
JUSTICE POTTER STEWART

1]

December 18, 1979

Re: No. 78-990, United States v. Bailey

Dear Bill,

I am glad to join your opinion for the
Court.

Sincerely yours,

Mr. Justice Rehnquist

Copies to the Conference
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Suprene Conrt of the Bnite States
MWashingtan, B. §. 205%3

CHAMBERS OF
JUSTICE BYRON R.WHITE December 18, 1979

Re: No. 78-990 - U, S. v. Bailey and
U. S. v. Cogdell

Dear Bill,
I shall await the dissent in this
case.

Sincerely yours,

vV

Mr. Justice Rehnquist

SSHYONOD 40 XYVIAIT “NOISIATIQ LAIUISANVH HHLI 40 SNOILOITIO) HHL HWO¥A dIdNqodddd

Copies to the Conference
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Supreme Conrt of the Ynited States
WHasliington, B. . 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

January 3, 1980

Re: No. 78-990 — United States V. Bailey,
et al.

Dear Bill:

Please join me.

Sincerely,

Y "~

Mr . Justice Rehnquist

Copies to the Conference

SSTYONOD 40 XIVIEIT ‘NOISIAIQ J.(II}IDS-IINVH JHL 40 SNOILOATIO) THI HWO¥Yd dAAINAOEITd



Supreme Gonrt of the Nnited Stutes
- MWashingten. B. §. 20513 .

CHAMBERS OF

JUSTICE THURGOOD MARSHALL December 17, 1979

Re: No. 78-990 - United States v. Bailey

Dear Bill:

Please show me as not participating in
this case.

Sincerely,

Mr. Justice Rehnquist

cc:  The Conference

SSTUINOD 40 XYVHEIT “NOISIATIQ LAINISANVH FHL 40 SNOILOHTIO) FHI WO¥Jd aIdnNaoddTy




Supreme Qonrt of tiye Mntited Shutes
MWashington, B. @. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN _ December 13, 1979

Re: No. 78-990 - United States v. Bailey

Dear Bill:

I shall try my hand at a dissent and get it around to
you in due course.

Sincerely,

el

Mr. Justice Rehnquist

cc: The Conference
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To:

From: .

2nd DRAFT

SUPREME COURT OF THE UNHEED STATES

No. 78-990

United States, Petitioner,
v.
Clifford Bailey et al.

Mr.
Mr.
Mr.
Mr. .
Mr. .

Hr.

Er.

-

Circulatsd:

On Writs of Certiorari to the
United States Court of Appeals

United States, Petitioner, for the District of Columbis

Cireuit.
v

James T. Cogdell.

[January —, 1980]

M-g. JusticE BrackMUN, dissenting.

The Court’s opinion, it seems to me, is an impeccable exer-
cise in undisputed general principles and technical legalism:
The respondents were properly confined in the District of
Columbia jail. They departed from that jail without author-
ity or consent. They failed promptly to turn themselves in
when, as the Court would assert by way of justification, ante,
pp. 17, 20, the claimed duress or necessity “had lost its coercive
force.” Therefore, the Court concludes, there is no defense
for a jury to weigh and consider against the respondents’
prosecution for escape violative of 18 U. 8. C. § 751 (a).

It is with the Court’s assertion that the claimed duress or
necessity had lost its coercive force that I particularly dis-
agree. The conditions that led to respondents’ initial depar-

ture from the D. C. jail continue unabated.

If departure was

justified—and on the record before us that issue, I feel, is
for the jury to resolve as a matter of fact in the light of
the evidence, and not for this Court to determine as a

matter of law—it seems too much to demand that respond

in order to preserve their legal defenses, return forthwith to

prison life and that compelled their leaving in the first
instance. The Court, however, requires that an escapee’s

ents,
/"<"“° '
of

the hell that obviously exceeds the normal deprivatio

SSTYONOD A0 XIVEAIT ‘NOISIATA LATYDSANVR dHI A0 SNOILOFTIOD HHL WOdd aaonaoddad




3rd DRAFT Pecironts
SUPREME COURT OF THE UNITED STATES

No. 78-990

United States, Petitioner,

L ”" On Writs of Certiorari to the
Clifford Bailey et al. United States Court of Appeals

United States, Petitioner, fo.r t}}e District of Columbia
Cireuit,

)
o

James T. Cogdell.

[January —, 1980}

MRr. JusTice BuackMUN, with whom MR. JUSTICE BRENNAN 1
joins, dissenting.

The Court’s opinion, it seems to me, is an impeccable exer-
cise in undisputed general principles and technical legalism:
The respondents were properly confined in the District of
Columbia jail. They departed from that jail without author-
ity or consent. They failed promptly to turn themselves in
when, as the Court would assert by way of justification. ante,
pp. 17, 20, the claimed duress or necessity “had lost its coercive
force.” Therefore, the Court concludes, there is no defense
for a jury to weigh and consider against the respondents’
prosecution for eseape violative of 18 U. 8. C. § 751 (a).

It is with the Court’s assertion that the claimed duress or
necessity had lost its coercive force that T particularly dis-
agree. The conditions that led to respondents’ initial depar-
ture from the D. C. jail continue unabated. If departure was
justified—and on the record before us that issue. I feel, is
for the jury to resolve as a matter of fact in the light of
the evidence. and not for this Court to determine as a
matter of law-—it seems too much to demand that respondents,
in order to preserve their legal defenses, return forthwith to.
the hell that obviously exceeds the normal deprivations of
prison life and that compelled their leaving in the first
instance. The Court, however, requires that an escapee’s
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Supreme Qonrt of the Mnited Stutes
Washington, B. (. 20543

CHAMBERS OF v
JUSTICE LEWIS F. POWELL,JR. December 17, 1979 ‘ |

78-990 United States v. Bailey

Dear Bill:
Please join me.

Sincerely,

L cewin

Mr. Justice Rehnquist
1fp/ss

cc: The Conference

SSTYONOD 40 XIVHEIT ‘NOISIATA LAI¥OSANVH FHL 40 SNOILDHATTIOD FHI ROJYd qIdnaoddTd




To: The Chief Justice
Mr.
Mr.
Mr.
Mr.
Mr,
Mr.
Mr.

Justice Brennan
Justice Stewart
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Stevens

i
14
1
i
H
1
i
1
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i
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From: Mr. Justice Rehnqui:

5 DEC 1979

Circulated:
Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
| No. 78-990

United States, Petitioner,

. v.‘ On Writs of Certiorari to the
Clifford Bailey et al. United States Court of Appeals

United States, Petitioner, for the District of Columbia

w. Circuit.

James T. Cogdell.

[January —, 1980]

MER. JusTiceE REENQUIST delivered the opinion of the Court.

In the early morning hours of August 26, 1976, respondents
Clifford Bailey, James T. Cogdell, Ronald C. Cooley, and
Ralph Walker, federal prisoners at the District of Columbia
Jail, crawled through a window from which a bar had been
removed, slid down a knotted bed sheet, and escaped from
custody. Federal authorities recaptured them after they had
remained at large for a period of time ranging from one month
to three and one-half months. Upon their apprehension, they
were charged with violating 18 U. S. C. § 751 (a). which gov-
erns escape from federal custody.” At their trials, each of the

1Title 18 U. 8. C. § 751 (a) provides:

“Whoever eseapes or attempts to escape [rom the custody of the
Attorney General or his authorized representatives, or from an institution
or facility in which he is confined by direction of the Attorney General, or
from any custody under or by virtue of any process issued under the laws
of the United States by any court, judge, or magistrate, or from the
custody of an officer or employee of the United States pursuant to lawful
arrest, shall, if the custody or confinement is by virtue of an arrest on a
charge of felony, or conviction of any offense, be fined not more than
$5,000 or imprisoned not more than five years or both; or if the custody
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rve—— " . ETV N
Iu: tae Chief Justice &
Mr. Justice Brennan

Mr. Justice Stewart
/ Mr. Justice White
Mr. Justice Marshall

Mr. Justice Blackzun
Mr. Justice Powall
Mr. Justice Stevens

4

From: MNr. Justice Rehnquiat

Circulated:

.4ascircnlated: ‘ ‘ DEG ‘379

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 78-990

United States, Petitioner,

N
U

. ] ) On Writs of Certiorari to the
Clifford Bailey et al. United States Court of Appeals
for the District of Columbia

United States, Petitioner, S
] Cireuit,

q9
Vs

James T. Cogdell,

[January —, 1980j

Mg. Justice REa~quisT delivered the opinion of the Court.

In the early morning hours of August 26, 1976, respondents
Clifford Bailey. James T. Cogdell. Ronald C. Cooley, and
Ralph Walker. federal prisoners at the District of Columbia
Jail, crawled through a window from which a bar had been
removed, slid down a knotted bed sheet, and escaped from
custody. Federal authorities recaptured them after they had
remained at large for a period of time ranging from one month
to three and one-half months. Upon their apprehension, they
were charged with violating 18 U. 8. C. § 751 (a), which gov-
erns escape from federal custody.' Ar their trials, each of the

tTitle 15 U, 8, C. § V31 (a) provides:

“Whoever escapes ur altempts to escape from the custody of the
Attorney General or s authorized representatives, or from an institution
or facility i which he 15 confined by direction of the Attorney General, or
from any custody under ar by virtue of any process issued under the laws
of the United Starez by -y court, judge, or magwistrare, or from the
{ custody of an officer or employee of the Umted States pursuant to lawful
i arrest, shall, if the custody or confinement 13 by virtue of an arrest on a

charge of felony, or conviction of any offense. be fined not more than
]' $5,000 or imprisoned not more than five vears or both: ov if the custody

SSTHIONOD 40 XAVELIT ‘NOISIAIA LATYISANVH FHL A0 SNOIIDATION FHL WOUd aIDNA0NITH




Yo: The Chier Justice
Mr. Justice Brennan
Mr. Justice Stawart
LS , Mr. Justice White
— Mr. Justice Marshall *
Mr. Justice Blackmun
Mr. Justice Powell

N »
\S\\, , Mr. Justice Stevens

From: Mpr. Justice Rshnquis
Circulé.ted:

——

Recirculatec:” § OEC 1978

8rd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 78-990

United States, Petitioner,

v . A

. ’ On Wriis of Certiorari to the
Clifford Bailey et al. United States Court of Appeals
for the District of Columbia

United States, Petitioner,
V.
James T. Cogdell,

Cireuit,

[January -;-, 1980]

Mg. Justice Rernquist delivered the opinion of the Court,

In the early morning hours of August 26, 1976, respondents
Clifford Bailey, James T. Cogdell, Ronald C. Cooley, and
Ralph Walker, federal prisoners at the District of Columbia
Jail, crawled through a window from which a bar had been
removed, slid down a knotted bed sheet, and escaped from
custody. Federal authorities recaptured them after they had
remained at large for a period of time ranging from one month
to three and one-half months. Upon their apprehension, they
were charged with violating 18 U, 8. C. § 731 (a), which gov-
erns escape from federal custody.” At their trials, each of the

t Title 18 U, S, C. § 751 (a) provides:

“Whoever escapes or attempts to escape from the custody of the
Attorney General or his authorized representatives, or from an institution
ot facility in which he is confined by direction of the Attorney General, or
from any custody under or by virtue of any process issued under the laws
of the United States by any court, judge, or magistrate, or from the
enstody of an officer or employee of the United States pursuant to lawful
arrest, shall, if the custody or confinement is by virtue of an arrest on a
charge of felony, or conviction of any offense, be fined not more than
85 000 or imprisonedt not more than five yeurs or both: or if the custody

NOISTATQ LATYISANVH HHL 40 SNOTILOATION HHL WO¥d @IdnqoddTy
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Supreme Qonrt of the Hinited States
Washington, B. €. 20543 ,

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 4, 1980

Re: No. 78-990 - United States v. Bailey, et al.

.

Dear Harry:

In response to your dissent, I propose to add the
following footnote, number 11, at the end of the paragraph
preceding "III" on page 20 of the third draft:

"Contrary to the implication of Mr. Justice
BLACKMUN's dissent describing the rationale

of the necessity defense as 'a balancing of
harms', post, page 9, we are construing an

Act of Congress, not drafting it. The statute
itself, as we have noted, requires no

heightened mens rea that might be negated by

any defense of duress or coercion. We none-
theless recognize that Congress in enacting
criminal statutes legislates against -a back-
ground of Anglo-Saxon common law, see Morisette

v. United States, supra, and that therefore a
defense of duress or coercion may well have been
contemplated by Congress when it enacted § 751 (a).
But since the express purpose of Congress in enact-
ing that section was to punish escape from penal
custody, we think that some duty to return, a

duty described more elaborately in the text,

must be an essential element of the defense unless
the congressional judgment that escape from prison
is a crime be rendered wholly nugatory. Our

SSTUIONOD 40 XIVIAIT *NOISIATIA LAI¥ISANVH dHL J0 SNOILOATTIO) AHLI ROJd @AINAOHdTd




principal difference with the dissent, there-
fore, is not as to the existence of such a defense
but as to the importance of surrendera.as an
element of it. And we remain satisfied that,
even if credited by the jury, the testimony set
forth at length in Mr. Justice BLACKMUN's
dissenting opinion could not support a finding
that respondents had no alternative but to remain
at large until recaptured anywhere from one to
three and one-half months after their escape. To
hold otherwise would indeed quickly reduce the
overcrowding in prisons that has been universally
condemned by penologists. But that result would
be accomplished in a manner quite at odds with the
purpose of Congress when it made escape from prison
a federal criminal offense."

Sincerely,

. o

Mr. Justice Blackmun

Copies to the Conference

SSTUINOD 40 XJIVHIIT ‘NOISIATA LATIISANVH FHL J0 SNOLLDATIOD WL K044 dIAINA0UJTd




o

To: The
Mr.
Mr.
Mr.

Chief Justice
Justice Brennan
Justice Stewart
Justice White

Mr. Justice Marshall .

Mr. Justice Blackmun
~ Mr. Justice Powell
\V] Q{ o Mr. Justice Stevens
D) J
From: Mr. Justice Rehngu:
C irclilat ed: —
7 JAN 1880
4th DRAFT Recirculated: _ Lo
SUPREME COURT OF THE UNITED STATES
No. 78-990
United States, Petitioner,
) . .
. ’9 On Writs of Certiorari to the
Clifford Bailey et al. United States Court of Appeals
United States, Petitioner, fqr tI.le Distriect of Columbia
v. Circuit.
James T. Cogdell.

[January —, 1980]

Mg. JusTice REENQUIST delivered the opinion of the Court.

In the early morning hours of August 26, 1976, respondents
Clifford Bailey, James T. Cogdell, Ronald C. Cooley, and
Ralph Walker, federal prisoners at the District of Columbia
Jail, crawled through a window from which a bar had been
removed, slid down a knotted bed sheet, and escaped from
custody. Federal authorities recaptured them after they had
remained at large for a period of time ranging from one month
to three and one-half months. Upon their apprehension, they
were charged with violating 18 U. S. C. § 751 (a), which gov-
-erns escape from federal custody.! At their trials, each of the

1 Title 18 U. 8. C. § 751 (a) provides:

“Whoever escapes or attempts to escape from the custody of the
Attorney General or his authorized representatives, or from an institution
or facility in which he is confined by direction of the Attorney General, or
from any custody under or by virtue of any process issued under the laws
of the United States by any court, judge, or magistrate, or from the
custody of an officer or employee of the United States pursuant to lawful

arrest, shall, if the custody or confinement is by virtue of an arrest on a .

charge of felony, or conviction of any offense, be fined not more than
$5,000 or imprisoned .not more than five years or both; or if the custody

SSTIONOD 40 X¥VIAIT “NOISIAIA LAI¥ISONVH FHL A0 SNOILLOATIO) AHL WOYA TIONAOYITI



Supreme Qonrt of the Hnited States
Washington, B. €. 205%3 .

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST R

January 21, 1980

MEMORANDUM TO THE CONFERENCE

Re: 78-990 - United States v. Bailey and United States v.
Cogdell

In the opinion for the Court in this case, issued today, we
reverse the judgments of the Court of Appeals and remand for
reinstatement of the judgments of the District Court. Mike Rodak
has pointed out that the Court of Appeals apparently found it
unnecessary to decide certain issues raised by respondents because
of its remand to the District Court for a new trial. See Petitiorg
for Writ of Certiorari at 35a, nn. 67 & 68. 1In order to allow theX
Court of Appeals to consider whatever issues it reserved, I
propose to amend the opinion by deleting the words "and remand fcz
reinstatement of the judgments of the District Court" at the end
of the last paragraph on page 22. The revised paragraph would
read:

SANVH dHL 40 SNOLILDYTIO) THL RWOdd qIdNaodd{d

Id H

-

Because the juries below were properly
instructed on the mens rea required by § 751
(a) , and because the r respondents failed to
introduce evidence sufficient to submit
their defenses of duress and necessity to
the juries, we reverse the judgments of the
Court of Appeals.

SSTYINOD A0 XYVI4IT “NOISIAICQ

Absent objection, I will arrange for the necessary change.

Yoo
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Supreme ot of the Hnited States
Waslington, B. €. 20543

CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIST February 12, 1980

MEMORANDUM TO THE CONFERENCE

Re: Case held for No. 78-990 - United States v. Bailey

The only case being held for Bailey is No. 78-6798, Bryan -
v. United States. 1In that case, petitioner escaped from a
prison hospital, allegedly because of threatened homosexual
attacks, and remained at large for six months before he was
recaptured. At his trial for violation of 18 U.S.C. § 751 (a)
he sought to introduce testimony as to the alleged attacks. H
also claimed that he remained at large because he was afraid of
being returned to his original place of confinement. The
District Court rejected his offer of proof because he had
failed to turn himself in. The CA 5 affirmed petitioner's ;
conviction, holding that petitioner was obligated to surrender :
"once he had attained a position of safety” and that, in

addition, petitioner was in no "immediate danger" at the time
he escaped from the hospital.

4

Petitioner also challenged the District Court's decisions
to admit evidence of past crimes for impeachment purposes, to
charge the jury that they should consider "the extent to which,:
if at all, each witness is either supported or contradicted by
other evidence in the case," and to deny his motion for a
mistrial when a testifying FBI agent allegedly commented on

petitioner's post—-arrest silence. The CA 5 rejected each of |
these contentions,

In Bailey we held that an escaped prisoner must offer
evidence of "a bona fide effort to surrender or return to §
custody as soon as the claimed duress or necessity has lost its
coercive force." Because the CA 5 found petitioner's offer
inadequate under a very similar standard, and because I do not

believe that petitioner's other contentions merit certiorari, I
will vote to deny the petition. .

V;ssa.xﬁuo;) yo Axeaqry ‘uorsial(] 1dLISNUEN Y} JO SUONII[O]) Y} wolj paonpoaday
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Sincerely,

Wy




)
Supreme Qonrt of the United States
Hashington, B. . 205%3

CHAMBERS OF Yy
JUSTICE JOHN PAUL STEVENS

December 11, }979

Re: 78-990 - United States v. Bailey et al.

Dear Bill:

Your opinion is most persuasive. Although I
voted the other way and therefore will wait to
see what is written in dissent, I am inclined to
think I'll end up by joining you. I should say
that as I read the opinion the Court does not hold
that the coercive force of any claimed duress or
necessity automatically ends as a matter of law
at the moment a prisoner departs from custody in
every case. :

Respectfully,

]

M~

SSTIONOD A0 XYVHAIT ‘NOISIATIA LATHISANVH AHL A0 SNOILOATIOD IHI WO¥A @Idnaodd=d

Mr. Justice Rehnquist

Copies to the Conference




To: The Chief Justice
Mr. Justice Breanan
Mr. Justice Steswart
Mr. Justice White
Mr. Juatice Barshall
¥r. Jusitice Blaokaun
¥r. Juztilce Powall
¥r. v tles Rzbnquist

78-990 - United States v. Bailey et al. From: Mr. Justice Stevens
. <7
Ciroulated: _JAN 1 30

Recirculated:

MR. JUSTICE STEVENS, concurring.

The essential difference between the maiority and the
dissent is over the question whether the record contains enough
evidence of a bona fide effort to surrender or return to
custody to present a question of facf for the djury to resolve.
On this jssue, I agree with the Court that the evidence
introduced by defendants Cooley, Bailey and Cogdell was plainlv
insufficient. Vague references to anonymous intermediaries are
so inherently incredible that a trial judge 4sAent4t1ed to
ignore them. With respect to wWalker, however, the question is
much closer because he testified tbat he personally telephoned
an FBI agent three times in an effort to negotiate a
surrender.l’/ But since he remained at large for about two
months after his last effort to speak with the FBT, I am

persuaded that even under his version of the facts he did not

make an adequate attempt to satisfy the return requirement.

1/ The rebuttal testimony described by the Court, ante, at 4,
n. 2, indicates that Walker was probably not telling the truth:
but in deciding whether Walker's testimony was sufficient, I
assume its veracity.

SSTYINOD A0 XYVIMIT ‘NOISTAIA LATAISANVH HAL A0 SNOILDATIO) HHI HOYd @IAONA0dJTd
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