


Supreme Qourt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

June 4, 1980

RE: 78-6885 - Hicks v. Oklahoma .
Dear Potter:
I join.

Regards,

Mr. Justice Stewart

Copies to the Conference
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Suprente Qonrt of the ¥nited States
Washington, B. 4. 20543

CHAMBERS OF October 30, 1979

JUSTICE Wn. J. BRENNAN, JR.

RE: No. 78-6885 Hicks v. Oklahoma

Dear Potter:

I agree with the Per Curiam you have prepared

in the above.

Sincerely,

Mr. Justice Stewaft

cc: The Conferénce

"



Supreme Qowrt of the Hnited Stutes
Waghington, B. €. 205%3

CHAMBERS OF May 28, 1980

JUSTICE Wn. J. BRENNAN, JR.

RE: No. 78-6885 Hicks v. Oklahoma
Dear Potter:

I agree.

Sincerely,

Mr. Justice Stewart

cc: The Conference
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Justice Marshal:
Justice Blackmun
Justice Powell
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Justlice Stevens
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SUPREME COURT OF THE UNITED STATES

FLYNN NOYE HICKS ». STATE OF OKLAHOMA

]
i o Jae "‘"f“““‘ﬂ
ON PETITION FOR WRIT OF CERTIORARI T0 THE COURT OF

CRIMINAL APPEALS OF OKLAHOMA "‘b MM
No. 78-6885. Decided October —, 1979 : / :
MRg. JusTIiCE STEWART, dissenting. .’ o,
The petitioner was brought to trial in an Oklahoma court MM
on a charge of unlawfully distributing heroin. Since he had 5 # ‘q P
been convicted of felony offenses twice within the preceding 10
years, the members of the jury were instructed, in accordance /I—m
with the habitual offender statute then in effect in Oklahoma.? -

that, 1f they found the petitioner guilty, they “shall assess . .

[the] punishment at forty (40) years imprisonment.” The ww J
jury returned a verdict of guilt and imposed the mandatory m
40-year prison term.

Subsequent to the petitioner’s conviction, the provision of -m M'

the habitual offender_statute under which the mandatory
40-year prison term had been imposed was_in another case M

declared unconstitutional by the Oklahoma Court of Criminal

Appeals. Thigpen v. State, 571 P. 2d 467, 471 (1977). On h’M

his appeal, the petitioner sought to have his 40-year sentence .

set aside in view of the unconstitutionality of this statutory &/V Flar

provision. The Court of Criminal Appeals acknowledged that |

the provision was unconstitutional, but nonetheless affirmed

the pe petitioners conviction and sentencc reasoning that the ’f‘, 2L k“‘(

petitioner was uot prejudiced by the impact of the invalid

statute, since his sentence was within the range of punish- = %“‘"‘ it

ment that could have been imposed in any event. 2O g “
I think that the petitioner was deprived of due process of 5 '

law guaranteed to him by the Fourteenth Amendment. By M “u ga

statute in Oklahoma, a convicted defendant is entitled to have

*Bee 1976 Okla. Sess. Laws, ch. 94, § 1; amended 1978 Okla. Sess. Laws, M

ch. 281, § 1 (codified as 21 Okla. Stat. 51 (B) (1978 Supp.)).
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Pri, The Chief Jusztice
N’ Mr. Justice Brennan
Mr. Justice Wialte

Mr.
Mr.

Justice Marshall
Justice Dlackmun

X Mr. dusilice Powell

e, Jus

M, T

tes Bednguist
Juctlcs Stevens

From: Nr. Justice Stewart

Circulated:

i1st DRAFT
SUPREME COURT OF THE UNITED STATES

FLYNN NOYE HICKS v. STATE OF OKLAHOMA

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF
CRIMINAL APPEALS ‘OF OKLAHOMA

No. 78-6885. Decided October —, 1979

Per Curiam,

The petitioner was brought to trial in an Oklahoma court
on a charge of unlawfully distributing heroin. Since he had
been convicted of felony offenses twice within the preceding 10
years, the members of the jury were instructed, in accordance
with the habitual offender statute then in effect in Oklahoma,!
that, if they found the petitioner guilty, they “shall assess

‘[the] punishment at forty (40) years imprisonment.” -The

jury returned a verdict of guilt and imposed the mandatory
40-year prison term.

Subsequent to the petitioner’s conviction, the provision of
the habitual offender statute under which the mandatory
40-year prison term had been imposed was in another case
declared unconstitutional by the Oklahoma Court of Criminal
Appeals. Thigpen v. State, 571 P. 2d 467, 471 (1977). On
his appeal, the petitioner sought to have his 40-year sentence
set aside in view of the unconstitutionality of this statutory
provision. The Court of Criminal Appeals acknowledged that
the provision was unconstitutional, but nonetheless affirmed
the petitioner’s conviction and sentence, reasoning that the
petitioner was not prejudiced by the impaect of the invalid
statute, since his sentence was within the range of punish-
ment that could have been imposed in any event.?

We conclude that the petitioner was deprived of due process

1 See 1976 Okla. Sess. Laws, ch. 94, § 1; amended 1978 Okla. Sess. Laws,
ch, 281, § 1 (codified as 21 Okla. Stat. 51 (B) (1978 Supp.)).

? The decision of the Oklahoma Court of Criminal Appeals is unreported,
Hicks v. State of Okluhoma, No. F-77-751 (March 8, 1979). A petition
for rehearing was denied April 6, 1979,
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To: The Chisf Justine

i1st DRAFT EI-CE:A e,
SUPREME COURT OF THE UNITED STATES “**

No. 78-6885

Flynn Noye Hicks, Petitioner,)On Writ of Certiorari to the
v. Court of Criminal Appeals
State of Oklahoma. of Oklahoma,

[June —, 1980]

Mg. JusTice STEWART delivered the opinion of the Court.

The petitioner was brought to trial in an Oklahoma court
on a charge of unlawfully distributing heroin. Since he had
been convicted of felony offenses twice within the preceding 10
years, the members of the jury were instructed, in accordance
with the habitual offender statute then in effect in Oklahoma,*

1See 1976 Okla. Sess. Laws, ch. 94, § 1, codified as 21 Okla, Stat. § 51
(B) (1978 Supp.). The text of § 51 provided:

“(A) Every person who, having been convicted of any offense punish-
able by imprisonment in the penitentiary, commits any crime after such
conviction is punishable therefor as follows:

“1. If the offense of which such person is subsequently convicted is such
that upon a first conviction an offender would be punishable by imprison-
ment in the penitentiary for any term exceeding five (5) years, such
person is punishable by imprisonment in the penitentiary for a term of
not less than ten (10) years.

“2. If such subsequent offense is such that upon a first conviction the
offender would be punishable by imprisonment in the penitentiary for five
(5) years, or any less term, then the person convicted of such subsequent
offense is punishable by imprisonment in the penitentiary for a term not
exceeding ten (10) vears.

“3. If such suhsequent conviction is for petit larceny, or for any attempt
to commit an offense which, if committed, would be punishable by im-
prisonment in the penitentiary, then the person convicted of such subse-
quent offense is punishable by imprisonment in the penitentiary for a term
not exceeding five (3) vears.

“(B). Every person who. having been twice convicted of felony offenses,
commits a third or thereafter, felony offenses within ten (10) years of

2 3 MAY 1333
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Sugprene Qourt of the Hnited States
Hashinglon, B. ¢ 206%3

CHAMBERS OF June 17, 1980
JUSTICE POTTER STEWART

MEMORANDUM TO THE CONFERENCE

Re: CASES HELD FOR NO. 78-6885, Hicks v. Oklahoma

Three cases have been held pending decision of Hicks v.
Oklahoma.

No. 79-622, Mabry v. Klimas. The petitioner was convicted
by a jury in an'Arkansas court of burglary and grand larceny.
At the sentencing hearing, the jury was instructed that if it
found that he had been convicted of three prior felonies, they
could impose a sentence of between 21 and 31 1/2 years for each
of the present offenses. The State introduced evidence of seven
past Missouri convictions and of six from Arkansas. The jury
found that the petitioner had been convicted of three prior
offenses, and set his punishment at 31 1/2 years for each of
the present offenses, which the trial court ordered would run
consecutively. On appeal to the Arkansas Supreme Court, the
petitioner contended that the seven Missouri convictions were
inadmissible, since it did not appear whether he had had
assistance of counsel at the trial of those cases. The court
reversed the conviction on this ground and remanded for a new
trial unless the State would agree to a sentence reduced to
three years, which was the minimum that the petitioner could
have received for the burglary and larceny offenses. On
rehearing, the court revised the sentence to 42 years. It
reasoned that the jury had been required to consider the six
Arkansas felony convictions, whose existence and validity the
petitioner had not disputed at the sentencing hearing.
Accordingly, the court authorized the minimum sentence that he

could have received for the present offenses when enhanced by
three prior felonies.

The petitioner then brought an action for a writ of habeas
corpus in the federal District Court, which dismissed the suit
for want of jurisdiction. The Court of Appeals reversed,
concluding that jurisdiction existed and that the petitioner
was denied due process of law by the State when it failed to
accord him a jury sentence as provided by statute in Arkansas.
The Court of Apeals acknowledged that standing alone, the
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- Suprene Conrt of He Hntted States
WMWashington, B. . 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE November 8, 1979

Re: No. 78-6885 - Hicks v. Oklahoma

Dear Harry,
Please join me in your dissent in
this case.

Sincerely yours,

A

al

, r’?’vc’\/‘\-

Mr. Justice Blackmun
Copies to the Conference
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Supreme Qourt of the Hnited States
Washington, B, . 20513

CHAMBERS OF

JUSTICE BYRON R. WHITE May 28, 1980

Re: 78-6885 - Hicks v. Oklahoma

Dear Potter,

Please join me.

Sincerely yours,

Mr. Justice Stewart
Copies to the Conference
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Supreme Qonrt of the Ynited States
Waslington, H. §. 20543

CHAMBERS OF

JUSTICE THURGOOD MARSHALL

November 8, 1979

Re: No. 78-6885 - Hicks v. Oklahoma

Dear Potter:

Please join me in your per curiam opinion,

Sincerely,

7. 17,
TIMQ

Mr, Justice Stewart

cc: The Conference
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Supreme ourt of the Nnited States
MWashington, . §. 205%3

CHAMBERS OF
JUSTICE THURGOOD MARSHALL May 28 ’ 1980

Re: No. 78-6885 - Hicks v. Oklahoma

Dear Potter:
Please join me.

Sincerely,

Mr. Justice Stewart

cc: The Conference
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To: The Chief Justice
Mr. Justice Brennan
Mr. Justice Stewart
é Mr. Justice White
Q « Nr. Justice Marshall
. Nr. Justice Powell

< Mr. Justice Rehnguist
Mr, Justioce Stevens

9) \[L Erom: Mr. Justice Blackmun
Circulated: 1 hav 879

Recircuiated:

No. 78-6885 - Hicks v. Oklahoma

MR. JUSTICE BLACKMUN, dissenting.

It seems to me that the Court's per curiam opinion -‘x';acating

the judgment of the Court of Criminal Appeals of Oklahoma, and

the dissenting opinion of Mr. Justice Rehnquist, post p. '

together demonstrate that the issue the Court perceives ought

to be given something better than the summary treatment it

receives today. We are, to be sure, short of space on our

calendar, and it 1is always tempting to get a case behind us

with a minimum of effort. But the summary disposition should



231 Tha Chief Justice
r. Justice Brennan
AT, Justice Stewart

Ve, Jistice White

Jv. Justice Marshall

T Justice Powell

Jowbnes Rehnguist

Hro Jusicice Seevens

from: Mr. Justice Blackmun

Circulated:

2nd DRAFT

Kzclirculated: 8 Nov 19 78

SUPREME COURT OF THE UNITED STATES

FLYNN NOYE HICKS v. STATE OF OKLAHOMA

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF
CRIMINAL APPEALS OF OKLAHOMA

No. 78-6885. Decided November —, 1979

M-g. JusTice BrackMUN, with whom MRg. JusTice WHITE|
joins, dissenting.

It seems to me that the Court’s per curiam opinion vacat-
ing the judgment of the Court of Criminal Appeals of Okla-
homa, and the dissenting opinion of Mg. JusTicE REENQUIST,
post, p. ——, together demonstrate that the issue the Court
perceives ought to be given something better than the sum-
mary treatment it receives today. We are, to be sure, short
of space on our calendar, and it is always tempting to get a
case behind us with a minimum of effort. But the summary
disposition should be reserved for the clear case; it should
not be extended to a case such as this, where the proper
solution is not readily apparent. With the views expressed
so opposed, we should seek the comfort that full briefing and
argument afford.

I therefore would grant certiorari and give the case plemary
and careful consideration. I dissent from the Court’s
summary disposition.
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Supeeiae Qourt of the Anited X Siafes

q x“r

CHAMBERS OF
JUSTICE HARRY A BLACKMUN

shingter, 8. @, 205

Re: No. 78-68385 — Hicks v. Oklahoma

Dear Potter:

Please join me.

Mr. Justice Stewart

cc: The Conference

Sincerely,

I\‘Iay 28 ¥

19550
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October 12, 1974

76-6885 Hicks v. Oklahoma

Dear Potter:

Piease add my nams to your dissent in the ahove
case.

Sincerely,

Mr. Justice Stewart

Copies to the Conference
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October 30, 1979

78-6885 Hicks v. Oklahoma

Dear Potter:

I agree with your Per Curiam in the above case.

Sincerely,

A

Mr. Justice Stewart

1fp/ss

cc: The Conference




Supreme Qourt of the Hnited States
Washington, B. (. 20543

CHAMBERS OF
JUSTICE LEWIS F POWELL,JR.

May 28, 1980

78-6885 Hicks v. Oklahoma

Dear Potter:
Please join me.’

Sincerely,

Mr. Justice Stewart

lfp/ss

cc: The Conference
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Mr.
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Justice Stewart
Justice White

dJustice Marshall
Justice Blackmun

« Justice Powell o
Hp,

Justice Stevens

Fromy M. Justice Rehnquist

THE UNITED STATES

FLYNN NOYE HICKS v. STATE OF OKLAHOMA

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF
CRIMINAL APPEALS OF OKLAHOMA

No. 78-6885. Decided November —, 1979

Mz. Justice REHNQUIST, dissenting.

The +hajortby~-concludes that the Oklahoma Court of Crimi-
nal Appeals denied petitioner due process of law by refusing
to vacate the sentence imposed at his trial for unlawful dis-
tribution of heroin. That conclusion, in turn, depends on
the Court’s assertion that petitioner was impermissibly denied
his state-created right to be sentenced by a jury. Because
I believe that the Court either mischaracterizes the right con-
ferred by state law or erroneously assumes a deprivation of
that right, I dissent. ‘

The Court is undoubtedly correct that Oklahoma law does
confer a right to have a sentence imposed by a jury. 22 Okla.
Stat. §927. But it is equally true that petitioner was sen-
tenced by a jury. The question is whether that sentence was
validly imposed, either as a matter of state or federal law.
The Oklahoma court found that petitioner was not properly
sentenced. If this conclusion rested on an interpretation of
state law, or a correct interpretation of federal law, then I
would have less difficulty agreeing with the Court that peti-
tioner was entitled to a new jury sentencing under principles
of due process. But the Court fails to inquire into the basis
of the Oklahoma court’s conclusion that petitioner was im-
properly sentenced in the first instance. That question is
central to the resolution of the due process issue presented
by the case. The Court simply assumes that the Oklahoma
court found that petitioner had not been sentenced in con-
formity with state law. This is an assumption, however,

Theerlntad: w ' OCT 79’9 :
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that cannot be divined from the available state cases. Those M m O

cases in fact suggest rather strongly that the decision of the
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T5: The

. FEEEEEE

Chief Justice

- Justice Brennan
. Justice Stewart

Justice White
Justice Marshall
Justice Blackmun
Justice Powsll *
Jugtice Stevens

Fron: Mr. Justice Rehnqu: --
Cizculatod: "1 0 JUN 1980g

1st DRAFT
SUPREME COURT OF THE UNITED STK

No. 78-6885

Flynn Noye Hicks, Petitioner,}On Writ of Certiorari to the
v Court of Criminal Appeals
State of Oklahoma. of Oklahoma.

[June —, 1980]

Mr. Justice REBENqQUIsT, dissenting.

The Court concludes that the Oklahoma Court of Crimi-
nal Appeals denied petitioner due process of law by refusing
to vacate the sentence imposed at his trial for unlawful dis-
tribution of heroin. That conclusion, in turn, depends on
the Court’s assertion that petitioner was impermissibly denied
his state-created right to be sentenced by a jury. Because
I believe that the Court either mischaracterizes the right con-
ferred by state law or erroneously assumes a deprlvatlon of
that right, I dissent.

The Court is undoubtedly correct that Oklahoma law does
confer a right to have a sentence imposed by a jury. 22 Okla.

Stat. §927. But it is equally true that petitioner was sen-

tenced by a jury. The question is whether that sentenee was
validly imposed, either as a matter of state or federal law.
For if the petitioner was constitutionally sentenced by his jury
in the first instance. he has been afforded the process the State
guaranteed him, The Oklahoma court found that petitioner
was not properly sentenced. If this conclusion rested on an
interpretation of state law. or a correct interpretation of fed-
eral law, then I would have less difficulty agreeing with the
Court that petitioner was entitled to a new jury sentencing
under principles of due process. But the Court fails to inquire
into the basis of the Oklahoma court’s conclusion that peti-
tioner was improperly sentenced in the first instance. That
question is central to the resolution of the due process issue
presented by the case. The Court simply assumes that the

ulated:
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K Supreme Gonrt of the Hnited States
/ & .
q Washington, B. ¢. 20543
\ JUSTICE JOHN PAUL STEVENS
October 30, 1979
| Re: 78-6885 < Hicks- v. Okldhoma
Dear Potter:
" Please join me.
Respectfully,
/ ) t
Mr. Justice Stewart
Copies to the Conference
.:..\L'



Supreme Qonrt of the ¥nited States
Waslington, B. . 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

May 28, 1980

Re: No. 78-6885 HICKS v. OKLAHOMA

Dear Potter:

Please join me.

Respectfully,

Mr. Justice Stewart

Copies to Conference

=
(=)
=]
=
[}
=
=)
=
o
=
E
(@]
=]
™
=
2]
Q
-3
H
[«]
=
w
=]
r=3
=
=
=
[t
2]
[»]
-]
&
o]
-
=)
Lo
<
=
72 ]
b=t
(=]
-4
=
=]
§
<
C
=
]
=]
-4
g
7
w




	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22

