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CHAMBERS OF

THE CHIEF JUSTICE	
October 15, 1979

Re:	 78-5937 - Ybarra v. Illinois 

Dear Bill:

I would be glad if you will put your hand to a

dissent in this case.

Mr. Justice Rehnquist

cc: Mr. Justice Blackmun
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CHAMBERS Or

THE CHIEF JUSTICE	
November 20, 1979

Re: 78-5937 - Ybarra v. Illinois 

Dear Bill:

. I am generally in accord with your careful,

analytical dissent but I also have a "bone in my

throat" on the subject that will not quite go down or up.

I hope to have something put together and ready later

today. As I often do with concurring opinions I write

out, this one may not see the light of day.

Regards,

Mr. Justice Rehnquist

Copies to the Conference
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No. 78-5937	 Ybarra v. Illinois 

(dissent)

Chief Justice Burger, dissenting.

I dissent and agree generally with Mr. Justice Rehnquist's

analysis. I cannot subscribe to the Court's unjustifiable	 pr2

=narrowing of the rule of Terry v. Ohio, 392 U.S. 1 (1968). The 	 0
=

Court would require a particularized and individualized

suspicion that a person is armed and dangerous. This goes

beyond the rationale of Terry and overlooks the practicalities 

of a situation which no doubt often confronts officers

1.4
executing a valid search warrant. The Court's holding is but a

continuance of the practical poverty of the judge-made 	
0

exclusionary rule and its effect on the effort to police the

narcotics traffic which takes such a terrible toll on human

beings.	 2
These officers had validly obtained a warrant to search a	 ro

c
named person and the premises, a rather small, one room tavern,

H
for narcotics. Upon arrival, they found the room occupied by	 0z
twelve patrons. Were they to ignore these individuals and

to
assume that all were unarmed and uninvolved, given the setting

and the reputation of those who trade in narcotics it does not	 0

go too far to suggest that they might pay for it with their

lives. The law does not require that those executing a search

warrant must be so foolhardy. That is what Chief Justice

Warren's opinion in Terry stands for. Indeed, the Terry Court

•
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November 23, 1979

Re: 78-5937 - Ybarra v. Illinios 

Dear Bill:

Please join me in your dissent. I have decided

also to publish one of my own,

CHAMISERS OF

THECHIEFJUSTICE

Mr. Justice Rehnquist

Copies to the Conference
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Mr. Justice Rehnquist
Mr. Justice Stevens
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Ventura E. Ybarra, Appellant, On Appeal for the Appellate	 c:
o

v.	 Court of Illinois for the	 rrt',1State of Illinois.	 Second District.	 n
H
1-4

[November —, 1979] o.4- - zti cr,
k„)‘%010,4 tkp. :Cvake Rj+ n twS % ,

MR. CHIEF JUSTICE BURGER, bSSelitil .—Ig Wi4k	 P=1

I itgree-geiit.rftlly--with Mit. JUSTICE REHNQUIST'S attitlyei,
CtSiA--,,,----tti-14-1--tt,e.„ dissent.: I I cannot subscribe to the Court's unjusti-

fiable narrowing ofi-the rule of Terry v. Ohio, 392 U. S. 1
(1968). The Court would require a particularized and indi- m

	

vidualized suspicion that a person is armed and dangerous as a 	 c)
	condition to a Terry search. . This goes beyond the rationale	 1-4

	

of Terry and overlooks the practicalities of a situation which 	 1-3
t:1	no doubt often confronts officers executing a valid search war- 	 1-4.4

	

rant. The Court's holding is but another manifestation of the 	 1.-1

	practical poverty of the judge-made exclusionary rule. "The	 o"

	

suppression of truth is a grievous necessity at best, more	 z
. 

	especially when _as here the inquiry concerns the public in- 	 r1-$

	

terest; it can he justified at all only when the opposed private 	 1:0
interest is supreme." McMann v. S. E. C., 87 F. 2d 377, 378

	

(CA2 1937) (L. Hand, Cir. J.). Here, the Court's holding	 ic

	'operates as but a further hindrance on the already difficult 	 .-.1

	

effort to police the narcotics traffic which takes such a terrible 	 (-3o
toll on human beings. 	 zn

	These officers had validly obtained a warrant to search a	 M
named person and a. rather small, one-room tavernx for narcotics. cn

cn

'Upon arrival. they found the room occupied by 12 persons.
Were they to ignore these individuals and assume that all
were unarmed and uninvolved? Given the setting and the
reputation of those who trade in narcotics, it does not go too
far to suggest that they might pay for such an easy assump-
•ion with their lives. The law does not require that those ex-

From: The Chief Justice



To: Mr. Justice Brennan
Mr. Justice Stewart
Mr.'Justice White
Mr. Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
Mr. <7112,3tie
Mr. Justic:3 Stvans

From: The Chief Justice
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SUPREME COURT OF THE UNITED STATES

No, 78-5937

Ventura E. Ybarra, Appellant, On Appeal for the Appellate
Court of Illinois for the

state of Illinois.	 Second District

[November —, 19791

MR. CHIEF JUSTICE BURGER, with whom MR,. JUSTICE

BLACKMUN and Ma. JUSTICE REHNQUIST join, dissenting.

I join MR. JUSTICE REHNQUIST'S dissent since I cannot sub-
scribe to the Court's unjustifiable narrowing of the rule of'
Terry v. Ohio, 392 U. S. 1 (1968). The Court would require
a particularized and individualized suspicion that a person is.
armed and dangerous as a condition to a Terry search. This.
goes beyond the rationale of Terry and overlooks the prac-
ticalities of a situation which no doubt often confronts officers
executing a valid search warrant. The Court's holding is but
another manifestation of the practical poverty of the judge-
made exclusionary rule. "The suppression of truth is a griev-
ous necessity at best, more especially when as here the inquiry
concerns the public interest; it can be justified at all only
when the opposed private interest is supreme." McMann v.
S. E. C., 87 F. 2d 377. 378 (C A2 1937) (L. Hand, Cir. J..).
Here, the Court's holding operates as but a further hindrance.
on the already difficult effort to police the narcotics traffic
which takes such a terrible toll on human beings.

These officers had validly obtained a warrant to search a.
named person and a rather small. one-room tavern for narcotics.
Upon arrival, they found the room occupied by 12 persons.
Were they to ignore these individuals and assume that all
were unarmed and uninvolved? Given the setting and the
reputation of those who trade in narcotics, it does not go too
far to suggest that they might pay for such an easy assump-
tion

	 •
 with their lives. The law does not require that those ex,
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CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR. October 30, 1979

RE: No. 78-5937 Ybarra v. Illinois 

Dear Potter:

I agree.

Sincerely,

Mr. Justice Stewart

cc: The Conference
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To The Chief Justice

Mr. Justice Brennan
Mr Justice White

Justice Marshall

. Just::	 31 acarnun

1.11.st
is

From Mr Justice S:ewart
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SUPREME COURT OF THE UNITED STATES

No. 78-5937

Ventura E. Ybarra, Appellant, On Appeal for the Appellate
Court of Illinois for the

State of Illinois.	 Second District.

[October —, 1979]

MR. JUSTICE STEWART delivered the opinion of the Court.
An Illinois statute authorizes law enforcement officers to

detain and search any person found on premises being
searched pursuant to a search warrant to protect themselves
from attack or to prevent the disposal or concealment of any-.
thing described in the warrant.' The question before us is
whether the application of this statute to the facts of the
present case violated the Fourth and Fourteenth Amendments.

On March 1, 1976, a Special Agent of the Illinois Bureau of
Investigation presented a "Complaint for Search Warrant"
to a judge of an Illinois Circuit Court, The Complaint re-
cited that the Agent had spoken with an informant known
to the police to be reliable and:

"3. The informant related that over the weekend
of 28 and 29 February he was in the [Aurora Tap Tavern,
located in the city of Aurora, Illinois] and observed fif-

1 The statute in question is	 Bey. Stat„ . ch. 3S, §108-9 (1975),
which provides in full

"In the executnin of the warrant the person executing ihe same may
reasonably detain to search any person in the place at. the time:
"(a) To protect himself from attack, or
"(b) To prevent the disposal or concealment of any instruments, articles
or things particularly descrit,ed in the warrant."
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SUPREME COURT OF THE UNITED STATES

No. 78-5937

Ventura E. Ybarra, Appellant, On Appeal for the Appellate
v.	 Court of Illinois for the

State of Illinois. 	 Second District..

[October —, 1979]

MR. JUSTICE STEWART delivered the opinion of the Court.
An Illinois statute authorizes law enforcement officers to

detain and search any person found on premises being
searched pursuant to a search warrant, to protect themselves
from attack or to prevent the disposal or concealment of any-
thing described in the warrant. 1 The question before us is
whether the application of this statute to the facts of the'
present case violated the Fourth and Fourteenth Amendments.

I
On March 1, 1976, a Special Agent of the Illinois Bureau of

Investigation presented a "Complaint for Search Warrant"
to. a judge of an Illinois Circuit Court. The Complaint re-
cited that the Agent had spoken with an informant known
to the police to be reliable and:

"3. The informant related ... that over the weekend
of 28 and 29 February he was in the [Aurora Tap Tavern,
located in the city of Aurora, Illinois] and observed fif-

The statute in question is Ill. Rev. Stat., ch. 3S, § 10S-9 (1975),
which provides in full:

''In the execution of the warrant the person executing the same may.
reasonably detain to search any person in the place at the time:
"(a) To protect himself from attack, or
"(h) To prevent the disposal or concealment of any instruments, articles.
or things particularly described in the warrant."
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SUPREME COURT OF THE UNITED STATES

No. 78-5937

Ventura E. Ybarra, Appellant, On Appeal for the Appellate
v.	 Court of Illinois for the

state of Illinois. 	 Second District,

[October	 1979]

MR, JUSTICE STEWART delivered the opinion of the Court.
An Illinois statute authorizes law enforcement officers to

detain and search any person found on premises being
searched pursuant to a search warrant, to protect themselves 1
from attack or to prevent the disposal or concealment of any; cn
thing described, in the- warrant,' The question before us is
whether the application of this statute to the facts of the
present case violated the Fourth and Fourteenth Amendments,

tt:t1-0

On March 1, 1976, a Special Agent of the Illinois Bureau of
Investigation presented a "Complaint fur Search Warrant"
to a judge of an Illinois Circuit. Court. The Complaint re-
cited that the Agent had spoken with an informant; known
to the police to be reliable and.

7- The statute in question s 1:11, •Ro- ;;tit	 §	 ( t975),
which provides in Full

"In the execution of the warrant .tie person executing the ,,atne may 	 v'
reasonably detain to search any person in the .place at the time;
"(a) To protect himself from attack, or
"(b) To prevent the disposal or concealment of any instruments, articles
of things ptricola.rly described in thlf. warrant.

it

"3. The informant related . , e that. over the weekend
of 28 and 29 February he was in the [Aurora Tap Tavern,
located in the city of Aurora Illinois .] and observed fif-
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CHAMBERS OR

JUSTICE BYRON R. WHITE
	 October 30, 1979

Re: No. 78-5937 - Ybarra v. Illinois 

Dear Potter,

Please join me.

Sincerely yours,

Mr. Justice Stewart

Copies to the Conference

cmc
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CHAMBERS OF

JUSTICE THURGOOD MARSHALL

November 8, 1979	
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 ty
 

O
Re: No. 78-5937 - Ybarra v. Illinois

O
Dear Potter:	 cn

ro

Please join me.

Sincerely,

T.M. "T/

1-4
1-4

Mr. Justice Stewart
z

cc: The Conference
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CHAMBERS OF

JUSTICE HARRY A. BLACKMUN
November 1, 1979

Re: 78-5937 - Ybarra v. Illinois 

Dear Bill:

Please join me in your dissent.

Sincerely,

Mr Justice Rehnquist

cc: The Conference
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CHAMBERS OF

JUSTICE HARRY A. BLACKMUN
	 November 26, 1979

Re: No. 78-5937 - Ybarra v. Illinois 

Dear Chief:

Would you please join me in your additional dissenting
opinion.

Sincerely,

The Chief Justice

cc: The Conference



October 30, 1979

78-5937 Ybarra v. Illinois 

Dear Potter:

If we can resolve one small problem, I will be
happy to join your opinion.

There are situations where I think perhaps all of
us would agree that police, on the basis of a proper warrant,
could search everyone in a particular place without an
individualized warrant.

Examples include a place used by " pushers" to pick
up their quota of heroin; an unlicensed gambling operation; a
place that "fences" stolen goods; house of prostitution; etc.

Although your opinion is narrowly written, it may
be prudent to make clear that this is not the kind of case
mentioned above. Indeed, it seems to me that at least
arguably the last sentence in note 4 (page 6) might be
construed as precluding the search of anyone in the absence
of an individualized showing of probable cause.

What would you think of substituting for that
sentence something along the following lines:

"The warrant for the Aurora Tap Tavern provided no
basis for departing from the usual rule that a
warrant to search a place does not authorize a
search of unnamed individuals in that place.
Consequently, we need not consider situations where
the search of unnamed persons in a place may be
justified pursuant to a warrant stating probable
cause to believe that persons who frequent the



2.

place do so with the purpose of engaging therein in
specified criminal activity."

Sincerely,

Mr. Justice Stewart

lfp/ss
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CHAMBERS OF	 •

JUSTICE LEWIS r POWELL, JR.

November 1, 1979

78-5937-Ybarra-v:-Illinois 

Dear Potter:

Please join me.

Sincerely,

Mr. Justice Stewart

lfp/ss

cc: The Conference
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CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIST

October 16, 1979

Re: No. 78-5937 - Ybarra v. Illinois 

Dear Chief:

I would be glad to try my hand at a dissent in this case.
I know that you, Harry, and I all think it is an important one,
and will try to do justice to it.

Sincerely,

The Chief Justice

Copy to Mr. Justice Blackmun
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CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIST

October 29, 1979

Re: No. 78-5937 - Ybarra v. Illinois 

Dear Potter:

In due course, I will circulate a dissent in this
case.

Sincerely,

Mr. Justice Stewart

Copies to the Conference
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SUPREME COURT OF THE UNITED STATES-

No. 78-5937

[November —, 1979]

On March 1, 1976, agents of the Illinois Bureau of Investi-
gation executed a search warrant in the Aurora Tap in Aurora,
Ill. The warrant was based on information given by a con-
fidential informant who said that he had seen heroin on the
person of the bartender and in a drawer behind the bar on at
least ten occasions. Moreover, the informant advised the
affiant that the bartender would have heroin for sale on
March 1. The warrant empowered the police to search the
Aurora Tap and the person of "Greg," the bartender.

When police arrived at the Aurora Tap, a drab, dimly lit
tavern, they found about a dozen or so persons standing or
sitting at the bar. The police announced their purpose and
told everyone at the bar to stand for a pat-down search.
Agent Jerome Johnson. the only officer to testify in the
proceedings below, explained that the initial search was a frisk
for weapons to protect the officers executing the warrant.
Johnson frisked several patrons, including petitioner Ybarra.
During this pat-down, Johnson felt "a cigarette package with
objects in it" in Ybarra's front pants pocket. He finished
frisking the other patrons, and then returned to Ybarra. At
that time, he frisked Ybarra once again, reached into Ybarra's
pocket, and removed the cigarette package that he had felt
previously. The package. upon inspection, confirmed the offi-
cer's previously aroused suspicion that it contained not ciga-
rettes but packets of heroin.

1979 ,t1

Ventura E. Ybarra, Appellant, On Appeal for the Appellate
v.	 Court of Illinois for the

State of Illinois. 	 Second District.
to

O
MR. JUSTICE REHNQLTIST, dissenting.

0
oxj
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To: The Chief Justice
Mr. Justice BrennanMr, Justice Stewart
Mr. Justice White
Mr. Justice MarshallMr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Stevens

Mr. Justice Rehnquist

CIroulated:

a

SUPREME COURT OF THE UNITED STAMated: 1 3 NOV 1979

No. 78-5937

Ventura E. Ybarra, Appellant, On Appeal for the Appellate
V.	 Court of Illinois for the

State of Illinois.	 Second District.

[November —, 1979]

MR. JUSTICE REHNQUIST. dissenting.
On March 1, 1976, agents of the Illinois Bureau of Investi-

gation executed a search warrant in the Aurora Tap in Aurora,
Ill. The warrant was based on information given by a con-
fidential informant who said that he had seen heroin on the
person of the bartender and in a drawer behind the bar on at
least ten occasions. Moreover, the informant advised the
affiant that the bartender would have heroin for sale on
March 1. The warrant empowered the police to search the
Aurora Tap and the person of "Greg," the bartender.

When police arrived at the Aurora Tap, a drab, dimly lit
tavern, they found about a dozen or so persons standing or
sitting at the bar. The police announced their purpose and
told everyone at the bar to stand for a pat-down search.
Agent Jerome Johnson, the. only officer to testify in the
proceedings below, explained that the initial search was a frisk
for weapons to protect the officers executing the warrant.
Johnson frisked several patrons, including petitioner Ybarra.
During this pat-down, Johnson felt "a cigarette package with
objects in it" in Ybarra's front pants pocket. He finished
frisking the other patrons, and then returned to Ybarra. At
that time, he frisked Ybarra once again, reached into Ybarra's
pocket, and removed the cigarette package that he had felt
previously. The package, upon inspection, confirmed the offi-
cer's previously aroused suspicion that it contained not ciga-
rettes but packets of heroin.
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To: The Chief Justice
Mr. Justine Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell

Mr. Justice Stevent

From: Mr. Justice Rehnqi _ 
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SUPREME COURT OF THE UNITED STATES

No. 78-5937

Ventura E. Ybarra, Appellant, On Appeal for the Appellate
v.	 Court of Illinois for the

State of Illinois.	 Second District.

[November —, 1979]

MR. JUSTICE REHNQUIST, with whom MR. JUSTICE BLACK

MUN joins, dissenting.
On March 1, 1976, agents of the Illinois Bureau of Investi-

gation executed a search warrant in the Aurora Tap in Aurora,
Ill. The warrant was based on information given by a con-
fidential informant who said that. he had seen heroin on the
person of the bartender and in a drawer behind the bar on at
least ten occasions. Moreover, the informant advised the
affiant that the bartender would have heroin for sale on
March 1. The warrant empowered the police to search the
Aurora Tap and the person , of "Greg," the bartender.

When police arrived at the Aurora Tap, a drab, dimly lit
tavern, they found about a dozen or so persons standing or
sitting at the bar. The police announced their purpose and
told everyone at the bar to stand for a pat-down search.
Agent Jerome Johnson, the only officer to testify in the
proceedings below, explained that the initial search was a frisk
for weapons to protect the officers executing the warrant.
Johnson frisked several patrons. including petitioner Ybarra.
During this pat-down, Johnson felt "a cigarette package with
objects in it" in Ybarra's front pants pocket. He finished
frisking the other patrons, and then returned to Ybarra. At
that time, he frisked Ybarra once again, reached into Ybarra's
pocket , and removed the cigarette package that he had felt
previously. The package, upon inspection, confirmed the offi-
cer's previously aroused suspicion that it contained not ciga-
rettes but packets of heroin.
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CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIST

November 23, 1979

Re: No. 78-5937 - Ybarra v. Illinois 

Dear Chief:

Please join me in your separate dissent in this
case.

Sincerely,

The Chief Justice

Copies to the Conference
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To: The Chief Justice

Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Stevens

From: 31r. Justice Rehnquist
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SUPREME COURT OF THE UNITED STATES

Np, 78-5937

Ventura E. Ybarra, Appellant, On Appeal for the Appellate
Court of Illinois for the

State of Illinois,	 Second District.,

[November — 1979}

MR. JUSTICE .REHNQUIST„ with whom THE CHIEF JUSTICE

and MR. JUSTICE BLACKMUN join, dissenting,
On March 1, 1976, agents of the Illinois Bureau of Investi-

gation executed a search warrant in the Aurora Tap in Aurora,
Ill. The warrant was based on information given by a con-
fidential informant who said that he had ken heroin on the
person of the bartender and in a drawer behind the bar on at
least ten occasions. Moreover, the informant advised the
affiant that the bartender would have heroin for sale on
March 1. The warrant empowered the police to search the
Aurora Tap and the person of "Greg," the bartender.

When police arrived at the Aurora Tap, a drab, dimly lit
tavern, they found about a dozen or so persons standing or
sitting at the bar. The police announced their purpose and
told everyone at the bar to stand for a pat-down search.
Agent Jerome Johnson, the only officer to testify in the
proceedings below, explained that the initial search was a frisk
for weapons to protect the officers executing the warrant.
Johnson frisked several patrons. including petitioner Ybarra.
During this pat-down, Johnson felt "a cigarette package with
objects in it" in Ybarra's front pants pocket. He finished
frisking the other patrons, and then returned to Ybarra. At
that time, he frisked Ybarra once again, reached into Ybarra's
pocket, arid removed the cigarette package that he had felt
previously. The package, upon inspection, confirmed the offi-
cer's previously aroused suspicion that it contained not ciga-
rettes but packets of heroin.



October 30, 1979

Re: 78-5937( - Ybarra;v: Illinois 

Dear Potter:

Please join me.

Respectfully,

11 At/

Mr. Justice Stewart

Copies to the Conference

.9itirritint (Court of tlit2ly
t

iter Abdo!
711Taidticttotcrit,	 20p4g

CHAMBERS OF

JUSTICE JOHN PAUL STEVENS
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