


Supreme Conrt of the Yinited States
Washington, B. . 20513

CHAMBERS OF
THE CHIEF JUSTICE

March 11, 1980

RE: 78-1793 - Roberts v. U.S.

Dear Lewis:

I join.

Mr. Justice ?owell

Copies to the Conference
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SBupreme Qonrt of the Hnited States
Wnslyington, B. €. 20543

CHAMBERS OF .
JUSTICE Wa. J. BRENNAN, JR. April 2, 1980

RE: No. 78-1793 Roberts v. United States

Dear Lewis:

I'11 be writing separately in the above. 1I'l11 do

my best to get it out very soon.

Sincerely,

Mr. Justice Powell

cc: The Conference
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— To: The Chief Justice
Mr. Justice Stawart
Mr. Justice White
Mr. Justice Marshall
Mr. Justice Blaclam'n
Mr. Justice Pownll
Mr. Justics R hnguist
Mr. Justice Stevens

From: Mr. Justice Brenn:.

Lok Circulated: __jPR 3 16
1st DRAFT -
Recirculated:

SUPREME COURT OF THE UNITED STAT

No. 78-1793

Winfield L Roberts, Petitioner, On Wr it of Certiorari to the
» Tnited States Court of

Tnited States Appeals for the District
- iec States. of Columbia Circuit.

[April —, 1980]

Mg. JusTicE BRENNAN, concurring.

I join the Court’s opinion.

The principal divisive issue in this case is whether peti-
tioner's silence should have been understood to imply con-
tinued solicitude for his former criminal enterprise, rather
than assertion of the Fifth Amendment right against self-
incrimination or fear of retaliation. I agree with the Court
that the trial judge cannot be faulted for drawing a negative
inference from petitioner’'s noncooperation when petitioner
failed to suggest that other, neutral, inferences were available.
And because the government questioning to which he failed
to respond was not directed at incriminating him, petitioner
may not stand upon a Fifth Amendment privilege that he
never invoked at the time of his silence. See United States
v. Mandujano, 425 U. S, 564, 589-594 (1976) (BrenNNaN, J,
concurring in the judgment); Garner v. United States, 424
. R 648, 655-661 (1976) ; Vajtauer v. Commissioner of Imini-
gration, 273 U, 8. 103, 113 (1927).* . |

*When the government actually seeks to ineriminate the subject of
nuestioning. fuilure to invoke the Fifth Amendment privilege is reviewed
under the stringent “knowing and completely voluntary waiver” standard.
United States v. Mandujano, 425 U, S,[QQS—(I.L)TG) (BrExNNAN, J., concur- Se't,
ring in the judgment), But when it is only the subject who is reasonably
aware of the ineriminating tendeney of the questions, it is his responsibility
to put the government on notice by formally availing himself of the
privilege,  Id, ot 580-594; Garner v. United States, 424 17. 3. 648, 655
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CHAMBERS OF
JUSTICE POTTER STEWART

Supremne Court of thim States
Washington 25, 1. .

February 29, 1980. |

Re: No. 78-1793, Roberts v. United States

Dear Lewis,

I am glad to join your opinion for
the Court.

Sincerely yours,

Do
' _A>Y

Mr. Justice Powell j -

Copies to the Conference
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Supreme Qourt of the Hnited Stutes
Maslhington, B. 4. 20513

CHAMSBERS OF
JUSTICE BYRON R.WHITE March 3, 1980

Re: 78-1793 - Roberts v. United States

Dear Lewis,

Please join me.

Sincerely yours,

Mr. Justice Powell
Copies to the Conference
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31 MAR 1580

ist DRAFT
SUPREME COURT OF THE UNITED STATES

No. 78-1793

Winfield L. Roberts, Petitioner, | O ‘Writ of Certiorari to the
United States Court of

Appeals for the District
of Columbia Cireuit,

3

L

United States.

[March —, 1980]

Mzg. Justice MarsHALL, dissenting.

The Court today permits a term of imprisonment to be
increased because of a defendant’s refusal to identify others
involved in eriminal activities—a refusal that was not unlaw-
ful and that may have been motivated by a desire to avoid
self-inerimination or by a reasonable fear of reprisal. I do
not believe that a defendant’s failure to inform on others may
properly be used to aggravate a sentence of lmprisonment,
and accordingly. I dissent. .

The majority does not dispute that a failure to disclose the
identity of others involved in, criminal activity may’ often
stemn from a desire to avoid self-incritnination. This case is
an excellent illustration of that possibility. The prosecutor
asked petitioner “to identify the person or persons from whom
he was getting the drugs, and the tocation. and to lay out the
conspiracy and identify other co-conspirators who were in-
volved with them.” App. 36. Disclosure of this information
might well have exposed petitioner to prosecution on addi-
tional charges” He was never otfered immunity from such

t The prosecutor stated at the sentencing hearing that the Government’s
mirial offer of lenieney in exchange for petitioner’s cooperation wus macle
on the assumption that he was a relatively minor figure 1 the conspiracy.
The Government argued for lengthy consecutive sentences, however,
because “we were shown to be wrong” about that assumption. It seems
plain that if petitioner had provided the information requested. he would
have ineriminated himself on additional charges
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11 APR 1380

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 78-1793

Winfield L. Roberts, Petitioner, | On Writ of Certiorari to the
United States Court of

v.
) Appeals for the District
United States. of Columbia Circuit.

[March —, 1980]

MR. JusTiCE MARsSHALL, dissenting.

The Court today permits a term of imprisonment to be
increased because of a defendant’s refusal to identify others
involved in criminal activities—a refusal that was not unlaw-
ful and that may have been motivated by a desire to avoid
self-incrimination or by a reasonable fear of reprisal. I do
not believe that a defendant’s failure to inform on others may
properly be used to aggravate a sentence of imprisonment,
and accordingly, I dissent.

The majority does not dispute that a failure to disclose the
identity of others involved in ‘criminal activity may often
stem from a desire to avoid self-incrimination. This case is
an excellent illustration of that possibility. The prosecutor
asked petitioner “to identify the person or persons from whom
he was getting the drugs, and the location, and to lay out the
conspiracy and identify other co-conspirators who were in-
volved with them.” App. 36. Disclosure of this information
might well have exposed petitioner to prosecution on addi-
tional charges.! He was never offered immunity from such

1 The prosecutor stated at the sentencing hearing that the Government’s
initial offer of leniency in exchange for petitioner’s cooperation was made

on the assumption that he was a relatively minor figure in the conspiracy..

The Government argued for lengthy consecutive sentences, however,
because “we were shown to be wrong” about that assumption. It seems
plain that if petitioner had provided the information requested, he would
have incriminated himself on additional charges.
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CHAMBCRS OF
JUSTICE HARRY A. BLACKMUN

March 3, 1930

Re: No. 78-1793 - Rcberits v. United States

Dear Lewis:
Please join me.

Sincerely,

Mr. Justice Powell

cc: The Conference
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To: The Chief Justioe

¥r. Justice Brennes

Mr. Justice Stemast

Hr. Justice Yhlte .
¥r. Justice Warshall

¥Mr. Justice Blackwin

Mr. Justice Rehoquiss :
Mr. Justice Stevens

From: Mr. Justice Powell

2-28-80 o FER 20 1980
1 DRAFT  Rectroulated:
SUPREME COURT OF THE UNITED STATES
No. 78-1793

Winfield L, Roberts, Petitioner, On Writ of Certiorari to the
v, United States Court of

.. Appeals for the District
United States. of Columbia Cireuit.

[March —, 1980]

Mg. JusTice PoweLL delivered the opinion of the Court.

The question is whether the District Court properly con-
sidered, as one factor in imposing sentence, the petitioner’s
refusal to cooperate with officials investigating -a criminal
conspiracy in which he was a confessed participant, '

I

Petitioner Winfield Roberts accompanied Cecilia Payne to
the office of the United States Attorney for the District of
Columbia one day in June of 1975. Government surveillance
previously had revealed that a green Jaguar owned by Payne
was used to transport heroin within the District. Payne told
investigators that she occasionally lent the Jaguar to peti-
tioner, who was waiting outside in the hall. At Payne’s sug-
gestion, the investigators asked petitioner if he would answer
some questions. Although petitioner was present voluntarily,
the investigators gave him the warnings required by Miranda
v. Arizona, 384 U. 8. 436 (1966). They also told him that he
was free to leave. When petitioner indicated that he would
stay, the investigtors asked whether he knew “Boo"” Thorn-
ton, then the principal target of the heroin investigation.
Petitioner admitted that he had delivered heroin to Thornton
on several occasions. Confessing also that he had discussed
drug transactions with Thornton in certain intercepted tele-
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ne Mha hief justice
‘.- Tice Brsnnan
T,.Tice Steowart
T n o amite

- /O T Thse 0T ershall
Yl Tuzxtiog Blaokmun

dr: Jwstice Rehrquist

Mr. Justice Stevens

4-2-80
Circulated:

From: Mr. Justice Powell

AP 2

ja6U

2nd DRAFT Recirculated:
SUPREME COURT OF THE UNITED STATES

No. 78-1793

Winfield L. Roberts, Petitioner, On ,W.rit-. of Certiorari to the
United States Court of

V.
. - Appeals for the District
United States. of Columbia Circuit.

[{March —, 1980}

Me. JusTice PoweLL delivered the opinion of the Court.

The question is whether the District Court properly con-
sidered, as one factor in imposing sentence, the petitioner’s
refusal to cooperate with officials investigating a criminal
conspiracy in which he was a confessed participant,.

[}

1

Petitioner Winfield Roberts accompanied Cecilia Payne to
the office of the United States Attorney for the District of
Columbia one day in June of 1975. Government surveillance
previously had revealed that a green Jaguar owned by Payne
was used to transport heroin within the District. Payne told
investigators that she occasionally lent the Jaguar to peti-
tioner, who was waiting outside in the hall. At Payne’s sug-
gestion, the investigators asked petitioner if he would answer
some questions. Although petitioner was present. voluntarily,
the investigators gave him the warnings required by Miranda
v. Arizona, 384 U, S. 436 (1966). They also told him that he
was free to leave. When petitioner indicated that he would
stay, the investigtors asked whether he knew “Boo” Thorn-
ton, then the principal target of the heroin investigation.

Petitioner admitted that he had delivered heroin to Thornton

on several occasions. Confessing also that he had discussed

drug transactions with Thornton in certain intercepted tele-
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Supreme Qonrt of the Vnited States
Washington, B. (. 20543

CHAMBERS OF

JUSTICE LEWIS F. POWELL,JR.

April 17, 1980

MEMORANDUM TO THE CONFERENCE

Re: Case held for No. 78-1793, Roberts v. United States

No. 79-261, Barnes v. United States, has been held
for Roberts. The eleven petitioners were participants in a
syndicate that distributed massive quantities of narcotics in
Harlem and South Bronx, New York, from 1974 through 1977.
After a lengthy jury trial, they were convicted of various
drug offenses and sentenced severely. The ringleader,
Barnes, was sentenced to life imprisonment without
possibility of parole. 1In the course of the sentencing
proceedings, the District Court twice stated that it would

take failure to cooperate with the government into account in
determining all of the sentences.

- The CA2 upheld the sentences without extensive
discussion, stating that failure to cooperate is a
permissible sentencing factor "as long as all factors are
considered." The original petition for certiorari did not
challenge this ruling. After the Roberts petition was
granted, however, petitioners filed a supplement alleging
that their sentences violated the Fifth Amendment privilege
against self-incrimination. Although the delay in raising
the question does not appear to impose a jurisdictional bar,
petitioners do not allege that they invoked the privilege
;y before the District Court. Under Roberts, they may not raise

it for the first time on appeal.

Petitioners also contend that they were denied an
impartial jury when the District Court refused to require
disclosure of prospective jurors' names and addresses or to
inquire into their ethnic and religious backgrounds. The
District Court explained that it feared for the jurors'
safety in light of threats to the life of Government
witnesses and the actual murder of a possible witness on the
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Supreme ot of the Hiited States )
Washingtor, B. €. 20543 o

CHAMBERS OF
JUSTICE WILLIAM H. REHMNQUIST N

March 3; 1980

Re: No. 78~1793 - Roberts v. United States

Dear Lewis:
Please join me.

Sincerely,
\

Mr. Justice Powell

Copies to the Conference
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Bupreme Qourt of the Hnited States
Huslington, B. €. 20543

CHAMBERS OF
JUSTICE JOMN PAUL STEVENS

February 29, 1980

Re: 78-1793 - Roberts v. United States

Dear Lewis:

Please join me.

Respectfully,

Mr. Justice Powell

Copies to the Conference
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