


Supreme Qonrt of the mited States
BWashington. B. €. 20513

CHAMBERS OF v
THE CHIEF JUSTICE

February 22, 1980

Re: 78-1595 - Lewis v. United States

Dear Harry:
I join.

Regards,,

Mr. Justice Blackmun

Copies to the Conference
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Supreme Qourt of e Mnited Stutes
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

January 22, 1980

MEMORANDUM TO: Mr. Justice Marshall
Mr. Justice Powell

RE: No. 78-1595 - Lewis wv. U.S.

We three are in dissent in this case. I will

undertake the opinion.

Sincerely,
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Bupreme Qourt of thye Hnited Stutes
Wuslhington, B. 4. 20543 )

CHAMBERS OF

JUSTICE Wn. J. BRENNAN, JR. February 5, ]980

RE: No. 78-1595 Lewis v. United States

Dear Harry:

In due course I shall prepare a dissent in

the above.

Sincerely,

e,

Mr. Justice Blackmun

cc: The Conference
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No. 78-1595

George Calvin Lewis, Jr.,
Petitioner,
».
TUnited States.

On Writ of Certiorari to the United
States Court of Appeals for the
Fourth Circuit.

[February -—, 1980]

Mz. Justice BrRENNAN, dissenting.

In disagreement with every other court of appeals that has
addressed the issue’ the Court of Appeals for the Fourth
Circuit, held, by a divided vote, that an uncounseled and
hence unconstitutional felony conviction may form the predi-
cate for conviction under § 1202 (a)(l) of the Omnibus
Crime Control and Safe Streets Act of 1968. Today the
Court affirms that judgment, but by an analysis that cannot
be squared either with the literal language of the statute
or controlling decisions of this Court. I respectfully dissent.

I

Two longstanding principles of statutory construction inde-
pendently mandate reversal of petitioner’s conviction. The
first is the precept that “when choice has to be made between
two readings of what conduct Congress has made a crime, it is
appropriate, before we choose the harsher alternative, to
require that Congress should have spoken in language that is
clear and definite.” United States v. Universal C. I. T. Credit
Corp., 344 U, S. 218, 221-222 (1952). The Court has re-

t8ee, ¢. g., Dameron v. United States, 488 F. 2d 724 (CA5 1974);
United States v. Lufman, 437 F. 2d 165 (CA7 1972); United States v.
DuShane, 435 F. 2d 187 {CA2 1970); United States v. Thoreson, 428 F,
2d 654 (CAY 1970). See generally Comment, 92 Harv. L. Rev. 1790
(1979). :
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._ SUPBEME COURT OF THE UNITED STATES

To: The Chief Justioce
Mr. Justice Stewart
Mr. Justice Whits
Mr. Justioe Marshall
Mr. Justice Blackmun
¥r. Justice Powell,
ir. Justice Rehnquist
Mr. Justice Stevens

#rom: Mr. Justice Bpennas
Circulated:

2nd DRAFT .tiroulated:‘FEB 21 198

® No. 78-1595

George Calvin Lewis, Jr.,
Petitioner,
Ve
TUnited States.

On Writ of Certiorari to the United
States Court of Appeals for the
Fourth Circuit,

[February —, 1980]

Mg. JusTice BreNNAN, dissenting.

In disagreement with every other court of appeals that has
addressed the issue,! the Court of Appeals for the Fourth
Circuit, held. by a divided vote, that an uncounseled and
hence unconstitutional felony conviction may form the predi-
cate for conviction under § 1202 (a)(l) of the Omnibus
Crime Control and Safe Streets Act of 1968. Today the
€ourt affirms that judgment, but by an analysis that cannot
be squared either with the literal language of the statute:
or controlling decisions of this Court: T respectfully dissent.

I

Two longstanding principles of statutery construction inde--
pendently mandsate reversal of petitioner’s conviction. The
first is the precept that “when choice has to be made between
two readings of what conduct Congress has made a crime, it is
appropriate. before we choose the harsher alternative, to
require that Congress should have spoken in language that is
clear and definite.” United States v. Universal C. I. T. Credit
Corp., 344 U. 8. 218, 221-222 (1952), The Court has re-
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1See, e g., Dameron v. Uwted States, 483 F. 2d 724 (CA5 1974);
United States v. Lufman, 457 F. 2d 165 (CA7 1972); United States v,
DuShane, 435 F. 2d 187 (CA2 1970); United States v. Thoreson, 428 F,
2d 654 (CAQ 1970). See generally Comment, 92 Harv. L. Rev. 1790
(1979,
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To: The Chief Justice
Nr. Justice Stewart
¥r. Justice White
¥r. Justice Marshall
§ y¥r. Justice Black
1 Mr. Justice Powel
‘ Mr. Justice Rehnc
¥r. Justice Steve -

Prom: Mr. Justice Brio -

Circulated:

3rd DRAFT
SUPREME COURT OF THE UNITED STATES: troulatot: ———

No. 78-1595

George Calvin Lewis, Jr., ) , ) ..
& p etitli;n er e "1 On Writ of Certiorari to the United
' States Court of Appeals for the

. . Fourth Circuit,
Cuited States,

{February —, 1980]

Mg, Justice Brexxan, with whom MRg. JusTice MarsHALL
and Mr. Justice POWELL join, dissenting.

In disagreement with every other court of appeals that has
addressed the issue.' the Court of Appeals for the Fourth
Circuit, held. by a divided vote, that an uncounseled and
hence unconstitutional felony conviction may form the predi-
cate for conviction under § 1202 (a)(1) of the Omnibus
Crime Control and Safe Streets Act of 1968. Today the
Court affirms that judgment, but by an analysis that cannot
he squared either with the literal language of the statute
or controlling decisious of this Court. I respectfully dissent.

-«
i
b

Two longstanding principles of statutory construction inde-
pendently mandate reversal of petitioner's convietion. The
first is the precept that *‘when choice has to be made between
two readings of what conduct Congress has made a crime, it is
appropriate, before we choose the harsher alternative, to
require that Cougress should have spoken in language that is
clear and definite.”  United States v. Universal C. [. T. Credit
Corp., 344 U. 8. 218, 221-222 (1952). The Court has re-

1See, ¢. g., Dameron v. T'mted States. 488 F. 2d 724 (CA5 1974);
United States v. Lufrman. 457 F. 2d 165 (CAT 1972): United States v.
DuShane, 435 F. 2d 187 (CA2 1970); Onited States v. Thoreson, 428 F.
2d 634 (CAY 19701, See generally Comment, 92 Harve® L. Rev, 1790

(1970%.
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Supreme Gonrt of the Bnited Shates
Waslington, B. ¢ 20543

CHAMBERS OF
JUSTICE POTTER STEWART

February 6, 1980

Re: No. 78-1595, Lewis v, United States

Dear Harry,

Your proposed opinion of the Court strikes me
as a fine one, and I expect to join it. At the moment,
I have two rather minor problems with it:

(1) Footnote 8 on page 10 causes trouble
for me. As you know, my view of the Equal Protection
Clause is somewhat at odds with that of the Court, see,
e.g., San Antonio School District v. Rodriguez, 411
U.S. at 59 (concurring opinion). Since I think a "ra-
tional basis" test is a fallacious and artificial con-
struct, and since I do not understand what "fundamental
interest"” means, I could not join the first sentence of
that footnote. I would be quite content, however, if
the sentence were changed along the following lines:
"These legislative restrictions on the use of firearms
do not trench upon any constitutionally protected
liberties.”

(2)In the sixth line from the bottom of the
first paragraph on page 11, I think the phrase "posses-
sion of" should be substituted for the phrase "right to
possess." The opinion makes clear, in footnote 8 and
elsewhere, that there is no right to possess a firearm.

Sincerely yours,

. S,m
Mr. Justice Blackmun ////,
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Supreme Qonrt of the Wnited Stutes ﬁ
Washington, B. ¢ 205%3

CHAMBERS OF
JUSTICE POTTER STEWART

February 6, 1980

Re: No. 78-1595, lewis v. United States

Dear Harry,

Thanks for your note in response to mine
of today. Your proposed first sentence of footnote
8 is entirely satisfactory to me.

Sincerely yours,

e

{
Mr. Justice Blackmun //////
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CHAMBERS OF
JUSTICE POTTER STEWART

Supreme Gonrt of the Hnited States
Bashington, B. €. 20543

February 7, 1980

Re: No. 78-1595, Lewis v. United States

Dear Harry,

I am glad to join your opinion for
the Court.

Sincerely yours,
: ,'/

»

Mr. Justice Blackmun

Copies to the Conference
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Supreme Qourt of the Hnited States
Mashington, B. €. 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE February 4, 1980

Re: No. 78-1595 - Lewis v. United States

Dear Harry,

I join.

Sincerely yours,

yli&—

Mr. Justice Blackmun

Copies to the Conference
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Supreme Gonet of the Hnited States
Waslington, D. . 20513

CHAMBERS OF

JUSTICE THURGOOD MARSHALL February 4, 1980

Re: No. 78-1595 - Lewis v. United States

Dear Harry:
I await the dissent.
Sincerely,

S
T.M.

Mr. Justice Blackmun

cc: The Conference
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Supreme Gonrt of the Hnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL February 21, 1980

Re: No. 78—1595 - Lewis v. United States

Dear Bill:
Please join me in your dissent.

-Sincerely,

Mr. Justice Brennan

¢cc: The Conference
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From:

Circul

1st DRAFT Racirsulated:.

BUPREME COURT OF THE UNITED STATES

No. 78-1595

George Calvin Lewis, Jr. . o '
" Petitioner, "| On Writ of Certiorari to the United

. States Court of Appeals for the

. Fourth Circuit,
Tulted States,

[February —, 1980]

Mr. JusTicE BrackMUN delivered the opinion of the Court.

This case presents the question whether a defendant’s
extant prior conviction, flawed because he was without coun-
sel, as required by Gideon v. Wainwright, 372 U. S, 335 (1963),
may constitute the predicate for a subsequent convietion under
§ 1202 (a)(1). as amended, of Title VII of the Omnibus Crime
Control and Safe Streets Act of 1968, 18 U, 8. 'C. App.
-~ §1202 (a)1 1,2

I .
In 1961 petitioner George Calvin Lewis, Jr., upon his plea

1 Section 1202 (a) reads in full:
“Any person who—

“(1) has been convicted by a court of the United States or of a State ot
any political subdivision thereof of a felony, or

“(2) has bheen discharged from the Armed Forees under dishonorable
conditions, or

“(3) has been adjudged by a court of the United Stutes or of a State
or any political subdivision thereof of being mentally incompetent, or

“(4) having been a citizen of the United Statex hax renounced his citi-
zenship, or

“(5) being an ulien is illegally or unlawfully in the United States,
“and who recerves, possesses, or transports in commerce or affecting com-
merce, after the date of enactment of this Act, any firearm shall be fined
not more than 310,000 or imprisoned for not more than two years, or

both,”

CQMAANND 40 XAVAATT *NOTSTATA IITHOSANVH THI 40 SNOTTATTION TIT WANMIT (19010 TN




February 6,

Re: No. 78-1595 -~ Lewis v. Unlted States

Dear Potter:

Thank you for your helpful note of February 6. Your
second suggestion of course is acceptable, and that change
will be made.

In light of your concern about footnote 8, I suggest
that the first sentence of that footnote be changed to
read ags follows:

"These legislative restrictions on the use of
firearms are neither based upon constitutionally
suspect criteria, nor do they trench upon any
constitutionally protected liberties.*”

Will this meet your concerns?

Sincerely,

) e

Mr. Justice Stewart

1980
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 78-1595

(eorge Calvin Lewis, Jr,,
Petitioner,
v,
United States.

[February —, 1980]

On Writ of Certiorari to the United
States Court of Appeals for the
Fourth Circuit.

Mg, JusTick BLackMUN delivered the opinion of the Court.

This case presents the question whether a defendant’s
extant prior conviction, flawed because he was without coun-
sel, as required by Gideon v. Wainwright, 372 U. S. 335 (1963),
may constitute the predicate for a subsequent conviction under
§ 1202 (a) (1), as amended, of Title VII of the Omnibus Crime
Coutrol and Safe Streets Act of 1968, 18 U. S. C. App.
$ 1202 (a) (1)

1

In 1961 petitioner George Calvin Lewis, Jr., upon his plea

1 Section 1202 (u) reads in full:
“Any person who—

“(1) has been convicted by a court of the United States or of a State of*
any political subdivision thereof of a felony, or

“(2) has been dischafged from the Armed Forces under dizhonorable
conditions, or '

“(3) has been adjudged by a court of the United States or of a State:
or any political subdivision thereof of being mentally incompetent, or

“(4) having been a citizen of the United States has renounced his citi-
zenship, or

“(5) being an alien is illegally or unlawfully in the United States,
“and who receives, possesses, or transports in commerce or affecting com--
merce, after the date of enactment of this Act, any firearm shall be fined
not more than $10,000 or imyprisoned. for not more than two years, ot
both,” '
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 78-1595

George Calvin Lewis, Jr.,
Petitioner,

29
2

TUnited States.

On Writ of Certiorari to the United
States Court of Appeals for the
Fourth Circuit.

(February —, 1980}

Mg, JusTice BuackMUuN delivered the opinion of the Court.

This case presents ' the question whether a defendant’s
extant prior conviction, flawed because he was without coun-
sel. as required by Gideon v. Wainwright, 372 U. S. 335 (1963),
may constitute the predicate for a subsequent conviction under
§ 1202 (a)(1), as amended, of Title VII of the Omnibus Crime
Control and Safe Streets Act of 1968, 18 U. S. C. App.
$ 1202 (a)(1).t

I

In 1961 petitioner George Calvin Lewis, Jr., upon his ples

1 Section 1202 (a) reads in full:
YAny person who-—

*“(1) has béén couvicted by a court of the United States or of a State or
any political subdivision thereof of a felony, or

“(2) has been discharged from the Armed Forces under dishonorable
conditions. or

“(3) has heen adjudged by -a court of the United States or of a State
or any pohitieal subdivision thereof of being mentally incompetent, or

“(4) having heen a citizen of the United States has renounced his citi-
zenship, or

“(5) being an alien is illegally or unlawfully in the United States,
“and who receives, possesses, or transports in commerce or affecting com-
merce, after the date of enactment of this Act, any firearm shall be fined
pot more than $10,000 or imprisoned for not more than two years; of

both.”
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-~ The Chief Justice
L Fusliing R
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SUPREME COURT OF THE UNITED STATES L TEEAE 1

No. 78-1595

George Calvin Lewis, Jr.
Petitioner,
v

TUnited States.

"1 On Writ of Certiorari to the United
States Court of Appeals for the
Fourth Circuit. '

[February —, 1980]

Mg. Justice BLackMUN delivered the opinion of the Court,

This case presents the question whether a defendant’s
extant prior conviction, flawed because he was without coun-
sel, as required by Gideon v. Wamwright, 372 U. S. 335 (1963),
may constitute the predicate for a subsequent conviction under
§ 1202 (a) (1), as amended, of Title VII of the Omnibus Crime
Control and Safe Streets Act of 1968, 18 U. S. C. App,
§ 1202 (a)(1).:

1

In 1961 petitioner George Calvin Lewis, Jr., upon his plea

1 Section 1202 (a) reads in full:
“Any person who—

“(1) has been convicted by a court of the United States or of a State or’
any political subdivision thereof of a felony, or

“(2) has been discharged from the Armed Forces under dishonorable
conditions, or

“(3) bas been adjudged by a court of the United States or of a State
or any political subdivision thereof of being mentally incompetent, or

“(4) having been a citizen of the United States has renounced his citi-
zenship, or

“(5) being an alien is illegaily or unlawfully in the United States,
“and who receives, possesses, or transports in commerce or affecting com-
merce, after the date of enactment of this Act, any firearm shall be fined
not more than $10,000 or imprisoned for not more than two years, or
both.”

-
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Suprems Qonrt of the Hirited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE LEWIS F POWELL,JR.

January 23, 1980

.78—1595‘Lewis v.-U.S.

Dear Bill:

I note that you will draft a dissent in the above
case.

Although my vote was a bit "shaky", I am still
1eaning your way and certainly will await your dissent.

Sincerely,

Mr. Justice Brennan
lfp/ss .

cc: Mr. Justice Marshall
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Supreme Qonrt of the Hnited States
Washington, B. . 20513

CHAMBERS OF
JUSTICE LEWIS F POWELL,JR.

February 5, 1980

78-1595 Lewis v. U.S.

Dear Harry:

In accord with my vote at Conference, I will await
the dissent in this case. .

Sincerely,
Mr. Justice Blackmun

1fp/ss

cc: The Conference
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Supreme Qourt of the Hnited States
Washington, B. . 20513

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

February 21, 1980

78-1595 Lewis v. United States

Dear Bill:
Please join me in your dissent.

Sincerely,

Mr. Justice Brennan

1fp/ss

cc: The Conference
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Snpreme Gomt of the Huited States
Washington, B. §. 20513

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

Februéry 5, 1980

Re: No. 78-1595 - lLewis v. United States

Dear Harry:

Please join me.

Sincerely,

u\f”/

‘Mr. Justice Blackmun

Copies to the Conference

;
(=)
=]
[=]
aQ
=1
=]
g
=
(]
=]
)
e
=1
Q
]
ot
=]
2
w
=]
Y
wn
O
-~
-t
~
-3
=]
it
<
=
%2]
e
=]
z
-
=
é
@7
=]
=]
Q
=]
=
E
[z}



» Snﬁremz Qourt of ﬂp‘ﬁm&h States
Hashington, B. €. 205%3

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

February 5, 1980

Re: '78-1595 - Lewis v. United States

Dear Harry:

Please join me.

Respectfully,

Mr. Justice Blackmun

Copies to the Conference
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