


CHAMBERS OF
THE CHIEF JUSTICE

Supreme Gonrt of the Hiited States
Washimgton, B. . 20513

January 3, 1980

Re: 78-1323 - Norfolk & Western Railway Company

v. Liepelt

Dear John:
This will confirm my '"join".

— Regards,

Mr. Justice Stevens

Copies to the Conference
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Supreme Qonrt of the Pnited States
Bashington, B, C. 20543

CHAMBERS OF

JUSTICE Wwn. J. BRENNAN, JR. Fébruary "2 ]980

RE: No. 78-1323 Norfolk & Western Rwy v. Liepelt

Dear John:

I agree.

Sincerely,

St

Mr. Justige Stevens

cc: The Conference
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ﬁ§uprnnx<Hnnxt§fthe}ﬁnﬁrhﬁ§bdes
Mashington, B. €. 205%3

CHAMBERS OF
JUSTICE POTTER STEWART January 2, 1980

Re: 78-1323 - Norfolk & Western Railroad Co. v. Liepelt

Dear John:
I am glad to join your opinion for the Court.

- Sincerely yours,

Mr. Justice Stevens

Copies to the Conference
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Suprenre Conrt of the United States
Washingtan, B. €. 20543

CHAMBERS OF ’
. JUSTICE BYRON R.WHITE January 2, 1980

Re: No. 78-1323 - Norfolk and Western
Railway Co. v. Liepelt, etc.

Dear John,

I agree.

Sincerely yours,

LV

Mr. Justice Stevens

Copies to the Conference
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Supreme Qonrt of the Ynited States

Washington, A. (. 205%3 )
CHAMBERS OF
JUSTICE THURGOOD MARSHALL February 12 , 1980
&
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Re: No. 78-1323 - Norfolk & Western Railway Co. Q
v. Liepelt e
i
9]
5
Dear Harry: §
. - w
Please join me in your dissent. e
Sincerely, E
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Mr. Justice Blackmun =
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Supreme Qourt of the Hnited Shntes
Washington, B. . 20543

CHAMBERS OF
Y A,
JUSTICE HARRY A, BLACKMUN . January 2, 1980 '

Re: No. 78-1323 - Norfolk & Western Railroad Co. v. Liepelt

Dear John:

I shall try my hand at a short diséent in this case. It
will be around in due course.

Sincerelj,

A
-

Mr. Justice Stevens
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cc: The Conference
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SUPREME COURT OF THE UNITED STATES

No. 78-1323

Norfolk and Western Railway

Company, Petitioner, On Writ of Certiorari to the
v. Appellate Court of Illinois
Kandythe J. Liepelt, for the First District.

Administratrix, etc.
[February —, 1980]

Mkr. Justice Brack MUY, dissenting,.

In this action for wrongful death arising under the Federal
Employers’ Liability Act, 35 Stat. 65, as amended, 45 U. S. C.
§§ 51-60, the Court today holds that if an award is granted,
federal income taxes on the decedent’s lost earnings are to be
taken into account and are to reduce the amount of the
award. The Court further holds that, on request, the jury
must be instructed that the award is not subject to federal
income tax.,

I agree with neither ruling. In my view, by mandating
adjustment of the award by way of reduction for federal
income taxes that would have been paid by the decedent on
his earnings, the Court appropriates for the tortfeasor a bene-
fit intended to be conferred on the vietim or his survivors.
And in requiring that the jury be instructed that a wrongful
death award is not subject to federal income tax, the Court
opens the door for a variety of admonitions to the jury not to
“misbehave,” and unnecessarily interjects what is now to be
federal law into the administration of a trial in a state court.

In this day of substantial income taxes, one is sorely
-~ tempted, in jury litigation, to accept the propriety of ad-
mitting evidence as to a tort victim’s earnings net after
estimated income taxes, and of instructing the jury that an
award will be tax-free. This, it could be urged, is only com-
mon sense and a recognition of financial realities.
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Supreme Qourt of the Hnited States -
Washington, B. . 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR. v

January 2, 1980

78<1323 N&W-v. Liepelt

Dear John:
Please join me in your opinion.

I do make this suggestion. The full paragraph on
page 5, notes respondents' argument that if the jury is to
consider the effect of taxes on a decedent's estimated future
earnings, it also should consider the effect of taxes on
interest income from the jury's award. Your opinion
acknowledges the logic of respondents' contention, but leaves
it for resolution at a later time.

As I recall, this contention was not included
within the precise questions in our grant of certiorari.
Yet, the tax treatment of interest from the award is a
sufficiently close corollary question that I would think a
ruling on it would not be inappropriate. The same arguments
you have marshaled as to the ability of bench and bar to deal
with tax complexities would apply egqually to the tax
treatment of interest income from jury award.

In sum, although I am happy to join your opinion as
written, I would prefer also to decide this closely related
guestion.

Sincerely,
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Mr. Justice Stevens

l1fp/ss

cc: The Conference




Suprente Qonrt of the Hnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 3, 1980

Re: No. 78-1323 - Norfolk and Western Railway
v. Liepelt

A

Dear John:
Please join me.
Sincerely,
Tl
Mr. Justice Stevens

Copies to the Conference
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To: The Chief Justice

Mr. Justice Brenrem

Mr. Justice Steswast
Justice Whits
Jnatice ¥arzhall
Jogtice Blaoskxun
Jurtice Popsll ’
Juztice Eshmguist

FEREE

Prom: Mr. Justice Stevens

2 p *"%‘f‘”"’w-
Circulated: DEC 27 79

1st DRAFT |
SUPREMT COURT OF THE UNITED STATES

No. 78-1323

Norfolk and Western Railway )
Company. Petitioner, On Writ of Certiorari to the
v. Appellate Court of Illinois
Kandythe J. Liepelt, for the First District.
Administratrix, ete.

[January —, 1980]

M-r. JusTice STEVENS elivered the opinion of the Court.

In cases arising under the Federal Employer’s Liability Act,
most trial judges refuse to allow the jury to receive evidence
or instruction concerning the impact of federal income taxes
on the amount of damages to be awarded. Because the pre-
vailing practice developed at a time when federal taxes were
relatively insignificant. and because some courts are now
following a different practice. we decided to answer the two
questions presented by the certiorari petition in this wrongful
death action: (1) whether it was error to exclude evidence of
the income tzxes payable on the decedent’s past and estimated
future earnings: and (2) whether it was error for the trial
judge to refuse to instruct the jury that the award of damages
would not be subject to income taxation.

In 1973 a fireman employed by petitioner suffered fatal
injuries in a collision caused by petitioner's negligence.!
Respondent. as administratrix of the fireman’s estate, brought
suit under the FELA to recover the damages that his

' The issue of lability was vigorously contested at the trial and was
the subject of extensive consideration by the Appellate Court of Illinois,
First District. See 62 IIl. App. 3d 633, 37S N. E. 2d 1232 (1978). No
aspect of that issue, however, i¢ now before us.

SSTIONOD A0 XAVILIT *NOISTIAIA LATIADSANVH FAHLI J0 SNOILDATTIOD AHL HWOHA qAdNa0odd=ad




Supreme Qourt of the Hnited Stutes
Mashington, B. . 205%3

CHAMBERS OF
~ JUSTICE JOHN PAUL STEVENS

January 2, 1980

Re: 78-1323 - Norfolk and Western Railway
v. Liepelt

Dear Lewis:

Thanks for your suggestion which I am happy to
adopt.

Respectfully,

9,
e

N

Mr. Justice Powell

Copies to the Conference
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To: The Chief Justice
— Mr. Justice Brenmsm
Mr. Justice Stewart

Mr. Justice White

‘ "Cu, M (9. ! JO - ¥r. Jusfics Marsball
Yr. Justice Blaskmun
¥Mr. Justice Powsell

‘] m ) | l ) Mr. Justice Rehaquist

From: Mr. Justice Stevens

Circulated:

2nd DRAFT . 0
Recirculated: A >

SUPREME COURT OF THE UNITED STATES

No. 78-1323

Norfelk and Western Railwav)

Company. Petitioner, L On Writ of Certiorari to the

V. | Appellate Court of Illinois
Kand-the J. Liepalt, t for the First District.
Administratrix, ete. J

[January —, 1980]

Mgr. JusTice STEVEXS delivered the opinion of the Court.

In cases arising under the Federal Emplover’s Liability Act.?
most trial judges refuse to allow the jury to receive evidence
or instruction concerning the impact of federal income taxes
on the amount of damages to be awarded. Because the pre-
vailing practice developed at a tiime when federal taxes were
relativelv insignificant. and beecause some courts are now
following a different practice. we decided to answer the two
questions nresented by the certiorari petition in this wrongful
death action: (1) whether it was error to exclude evidence of
the income taxes pavable on the decedent’s past and estimated
futvre earnings: and (2) whether it was error for the ftrial
judze to refuse to irstriet the jury that the award of damages
would not be subjeet to income taxation.

In 1973 a fireman emploved bv petitiorer suffered fatal
injuries in a collision caused by petitioner’s neelivence.® ' o
Respondent. as administratrix of the fireman's estate, brought
snit rnder the FELA to recover the damaces that his
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135 Stat. 63, 45 U. S. C. § 51 et seq. |

2 The issuie of liability was vigorously contested at the trial and was
the subject of extensive consideration by the Appellate Court of Illinais,
First Distrirt. See 62 Il App. 3d 633, 378 N, E. 2d 1232 (1073}, No
aspect of that issue, however, i= now before us.




To: The Chief Justice

Mr. Justicse
Mr. Jugtice
¥r. Justice
Yr. JushHics
. Juastlaas

A Yo, Jusblce

Ir. Justice

Brennan
Stewart
White
Marahall
Blasriomun
Powell
Rabaguisl

W W\%J From: ¥r. Jugtice Stevens

Circulated:

3rd DRATFT Recirculated:
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SUPREME COURT OF THE UNITED STATES

No. 78-1323

Norfolk and Western Railway
Company, Petitioner, On Writ of Certiorari to the
v, Appellate Court of Illinois
Kandythe J. Liepelt, for the First District.
Administratrix, ete.

[January —, 1980]

MRr. Justice STEVENS delivered the opinion of the Court.

; In cases arising under the Federal Employer’s Liability Act,*
most trial judges refuse to allow the jury to receive evidence
or instruction concerning the impact of federal income taxes
on the amount of damages to be awarded. Because the pre=
vailing practice developed at a time when federal taxes were
relatively insignificant. and because some courts aré now
following a different practice, we decided to6 answer the two
questions presented by the certiorari petition in this wrongful
death action: (1) whether it was error to exclude evidence of
the income taxes payable on the decedent’s past and estimated
future earnings; and (2) whether it was error for the trial
judge to refuse to instruct the jury that the award of damages
would not be subject to income taxation.

In 1973 a fireman employed by petitioner suffered fatal
injuries in a collision eaused by petitioner's negligence.?
Respondent, as administratrix of the fireman’s estate, brought
suit under the FELA to recover the damages that his

135 Stat. 65, 45 U. 8. C. § 51 et seq.

*The issue of lability was vigorously contested at the trial and was.
the subject of extensive consideration by the Appellate Court of Illinois,
First District. See 62 Ill. App. 3d 653, 378 N. E. 2d 1232 (1978). No
aspeet of that {ssue, however, is now before us.
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Supreme Qonrt of the Mnited States
- Wwshington, B. §. 20543

CHAMBERS OF .
JUSTICE JOHN PAUL STEVENS

February 15, 1980

MEMORANDUM TO THE CONFERENCE

Re: 78-1323 - Norfolk v. Liepelt

I have revised footnote 10 to read as
follows:

he dissent takes.the position that § 104 (a) (2) of the Internal Rev-
~+ ente .Code, .see nn. 11-12,-infra, which makes personal injury awards
nontaxable, “appropriates for the tortfeasor .a benefit intended to be
conferred on the victim or his survivors.” Post, at 1. But we sze nothing
in the language and are awareé of nothing in the legislative history of
'§104 (a)(2) to suggest that it has any impact whatscever on the proper
measure of damages in a wrongful death action. Moreover, netting cut .
the taxes that the ‘decedent would have paid does not confer a benefit on
the tortfeasor any more than netting out the decedent’s personal expendi-
tures. Both subtractions are required in order to determine “the pecuni-
ary bedefite which the beneficiaries might have reasonably received. . . .
Michijn Cent. R. Co. v. Vreeland, supra, 227 U. S., at 70. » —
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Respectfully,




To: The Chief Justicse
Mr. Justice Brennan
¥Mr. Justice Stewart
Mr. Justice White
¥r. Jurhice Marsball

4

Mr. ;*na Blaakmun
Ve, Jootina Powsll ,
Yp. I v s Damnouist

From: Mr. Justice Stevens

Circulated:
4th DRAFT Recirculated: FB15 80

SUPREME COURT OF THE UNITED STATES

No. 78-1323

Norfolk and Western Railway

Company, Petitioner, On Writ of Certiorari to the
2. Appellate Court of Illinois
Kandythe J. 'Liepelt, for the First District.

Administratrix, ete.
[January —, 1980]

MR. JusTiceE STEVENS delivered the opinion of the Court.

In cases arising under the Federal Employer’s Liability Act,*
most trial judges refuse to allow the jury to receive evidence
or instruction concerning the impact of federal income taxes
on the amount of damages to be awarded. Because the pre-
vailing practice developed at a time when federal taxes were
relatively insignificant, and because some courts are now
following a different practice, we decided to answer the two
questions presented by the certiorari petition in this wrongful
death action: (1) whether it was error to exclude evidence of
the income taxes payable on the decedent’s past and estimated
future earnings; and (2) whether it was error for the trial
judge to refuse to instruct the jury that the award of damages
would not be subject to income taxation.

In 1973 a fireman employed by petitioner suffered fatal
injuries in a collision caused by petitioner’s negligence.?
Respondent. as administratrix of the fireman’s estate, brought
suit under the FELA to recover the damages that his
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135 Stat. 65, 45 U. 8. C. § 51 et seq.

*The issue of liability was vigorously contested at the trial and was
the subject of extensive comsideration by the Appellate Court of Illinois,
First District. See 62 1IL. App. 3d 653, 378 N. E. 2d 1232 (1978). No

aspect of that lssue, however, is now before us.
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