


Supreme onrt of the Hnited States
Waslngton, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE

February 21, 1980

RE: No. 78-1155 - Vitek v. Jones

Dear Potter:
Please join me in your dissent.

Regards,

Mr. Justice Stewart

Copies to the Conference
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HMnelington, B. @. 20543

CHAMBERS OF
JUSTICE Ws. J. BRENNAN, JR.

January 24, 1980

Re: No. 780-1155 Joseph Vitek v. Larry D, Jones

Dear Byron:
. I.agree;

' -Sincerely

/Zéitg;['

‘Mr. Justice White
cc: The Conference
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CHAMBERS OF
JUSTICE POTTER STEWART

Supreme Gonrt of the Huited Shutes
Mashinglon, B. €. 205%3

January 25, 1980

Re: 78-1155 - Vitek v. Jones

Dear Byron:

I have sent a short dissent to the
printer.

Sincerely yours,

7.
LJ/T/’

Mr. Justice White

Copies to the Conference
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Circulatad ¥ usi j0g
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1st DRAFT Rooirvenlated:

SUPREME COURT OF THE UNITED STATES

No. 781155

Joseph Vitek, etc., et al,,

Applicants, On Appeal fromn the United States

District Court for the District of

v
’ Nebraska.
Larry D. Jones.

[February —, 1980]

Meg. JusTicE STEWART, dissenting.

It seems clear to me that this case is now moot. Accord-
ingly, T would vacate the judgment and remand the case to
the District Court with directions to dismiss the complaint.
United States v. Munsingwear, 340 U. S. 36.

As the Court points out, this is not a class action, and the
appellee is now incarcerated in the Nebraska Penal and Cor-
rectional Complex with an anticipated release date in March
1982. See pp. 3 and 4, nn. 3 and 5, ante. In that status,
the appellee is simply one of thousands of Nebraska prisoners,
with no more standing than any other to attack the constitu-
tionality of Neb. Rev. Stat. 83-180 (1) on the sole basis of
the mere possibility that someday that statute might be
invoked to transfer him to another institution,

Although the appellee was once transferred in accord with
§ 83-180 (1), there is no demonstrated probability that that
will ever happen again. Weinstein v. Bradford, 423 U. 8.
147. And this case is not one that by its nature falls within
the ambit of the “capable of repetition, yet evading review”
exception to established principles of imootness. See Southern
Pacific Terminal Co. v. ICC, 219 U. S. 498; Super Tire
Engineering Co. v. McCorkle, 416 U. S. 125. If the respond-
ent should again be threatened with transfer under the
allegedly infirm statute, there will be ample time to reach
the merits of his claim.
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To: The Chief Justice
Mr. Justice

ir. Justics !

Breanan
1 A

2nd DRAFT |
SUPREME COURT OF THE UNITED STATES
No. 781155

Joseph Vitek, ete., et al., .
P Applidants On Appeal from the United States
B ’ Distriet Court for the District of

Nebraska.

3%
v

Larcy D, Jones.

[February —, 1980]

Mzr. Justice StewaRT, with whom Mg. JusTIcE REHNQUIST:'

joins, dissenting.

It seems clear to me that this case is now moot. Accord-
ingly, I would vacate the judgment and remand the case to
the District Court with directions to dismiss the complaint.
United States v. Munsingwear, 340 U. S. 36.

As the Court points out, this is not a class action, and the
appellee is now incarcerated in the Nebraska Penal and Cor-
rectional Complex with an anticipated release date in March
1982. See pp. 3 and 4, nn. 3 and 3, ante. In that status,
the appellee is simply one of thousands of Nebraska prisoners,
with no more standing than any other to attack the constitu-
tionality of Neb. Rev. Stat. 83-180,(1) on the sole basis of
the mere possibility that someday that statute might be
invoked to transfer him to another institution,

Although the appellee was once transferred in accord with
§ 83-180 (1), there is no demonstrated probability that that
will ever happen again. Weinstein v. Bradford, 423 U. S.
147. And this case is not one that by its nature falls within
the ainbit of the “capable of repetition, yet evading review”
exception to established principles of inootness. See Southern
Pacific Terminal Co. v. ICC, 219 U. S. 498; Super Tire
Engineering Co. v. McCorkle, 416 U. S. 125. If the respond-
ent should again be threatened with transfer under the
allegedly infirm ‘statute, there will be ample time to reach
the merits of his clahm.

sciroulnted:
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fo: The Chief Justice
A )
Hr., Justics Brannan
Hr. Juntise i

T

3rd DRAFT et . %S FER 1035

N S A

SUPREME COURT OF THE UNITED STAT

No. 78-1155

Joseph Vitek, etc., et al.,
Applicants,
v.
Larry D. Jones.

On Appeal from the United States
District Court for the District of
-Nebraska,

[February —, '1980]

MR. JusTICE STEWART, with whoin THE CHIEF JUsTicE and r
MR. JusTIiCE REENQUIST join, dissenting,

It seems clear to me that this case is now moot. Accord-
ingly, I would vacate the judgment and remand the case to
the District Court with directions to dismiss the complaint.
United States v. Munsingwear, 340 U.'S. 36.

As the Court points out, this is not a class action, and the
appellee is now incarcerated in the Nebraska Penal and Cor-
rectional Complex with an anticipated release date in March
1982. See pp. 3 and 4, nn. 3 and 5, ante. In that status,
the appellee is simply one of thousands of Nebraska prisoners,
with no more standing than any other to attack the constitu-
tionality of Neb. Rev. Stat. 83-I80,(1) -on the sole basis of
the mere possibility that someday that statute might be
invoked to transfer him to another institution.

Although the appellee was once transferred in accord with
§ 83-180 (1), there is no demonstrated probability that that
will ever happen again. Weinstein v. Bradford, 423 U. S.
147. And this case is not one that by its nature falls within
the ambit of the “capable of repetition, yet evading review’”
exception to established principles of mootness. See Southern
Pacific Terminal Co. v. ICC, 219 U. S. 498; Super Tire
Engineering Co. v. McCorkle, 416 U. S. 125. 'If the respond-
ent should again be threatened with transfer under the
allegedly infirm statute, there will he ample time to reach
the merits of his claim.
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Circulated:

: Mr. Justice Stavens

From: Mr. Justice White

23 JAN 1980

1st DRAFT Reciroulated:

SUPREME COURT OF THE UNITED STATES

No. 78-11355

Joseph Vitek, etc., et al,,

. On Appeal from the United States
Applicants, O .
bplcants District Court for the Distriet of
V.
Nebraska.

Larry D. Jones.
[February —, 1980]

Mkr. Justice WHITE delivered the opinion of the Court.

The question in this case is whether the Due Process Clause
of the Fourteenth Amendment entitles a prisoner convicted
and incarcerated in the State of Nebraska to certain proce-
dural protections, including notice, an adversary hearing, and
provision of counsel, before he is transferred involuntarily to
a state mental hospital for treatment of a mental disease
or defect. We hold that it does.

1 .

Neb. Rev. Stat. §$83-176 (2) authorizes the Director of
Correctional Services to designate any available, suitable and
appropriate residence facility or institution as a place of con-
finement for any state prisoner and to transfer a prisoner from
one place of confinement to another. Section 83-180 (1),
however; provides that when a designated physician or psy-
chologist finds that a prisoner “suffers from a mental disease
or defect” and “cannot be given proper treatment in that fa-
cility,” the director may transfer him for examination, study
and treatment to another institution within or without the
Department of Corrections.! Any prisoner so transferred to

1Seetion 83-180 (1) of the Revised Statutes of Nebraska provides:
“When o physician designuted hy the Director of Correctional Services
tinds that u person committed to the department suffers from a physical
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To: Thz Chisf Justice

Mr. Justice Bronnan
Mr. Justice 3tevart
Vdfr. , 22 Marshall
Mr. Jusiice DBlackmun
Me. Jusseca Powell
Mr. Jjustice Ruhaquist
Mr. Justi Stevens
r \
STYUSTEC Ci ;:?LSJHRCJGHOUL From: Mr. Justice White
SEE PAGES: - )
Circulated:
Recirculated:_z_,z FEB 1380

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 78-1155

Joseph Vitek, ete., et al., .
! Applic.é,nts “1On Appeal from the United States

District Court for the District of
z. i
_ Nebraska.
Larry D. Jones.
[February —, 1980]

Mzr. JusticE WHITE delivered the opinion of the Court.

The question in this case is whether the Due Process Clause
of the Fourteenth Amendment entitles a prisoner convicted
and incarcerated in the State of Nebraska to certain proce-
dural protections, including notice, an adversary hearing, and
provision of counsel, before he is transferred involuntarily to
a state mental hospital for treatment of a mental disease
or defect. We hold that it does.

I -

Neb. Rev. Stat, §83-176 (2) authorizes the Director of
Correctional Services to designate any available suitable and
appropriate residence facility or institution as a place of con-
finement for any state prisoner and to transfer a prisoner from
one place of confinement to another. Section 83-180 (1),
however, provides that when a designated physician or psy-
chologist finds that a prisoner “suffers from a mental disease
or defect” and “cannot be given proper treatment in that fa-
cility,” the director may transfer him for examination, study
and treatment to another institution within or without the
Department of Corrections.! Any prisoner so transferred to

tSection 83-180 (1) of the Revised Statutes of Nebraska provides:

“When a physician designated by the Director of Correctional Services
finds that a person committed to the department suffers from a physical
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To: The Chief Justice
e _ Mr. Justice Brennan
Mr. Justice Stewart
AMr. Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rahnguist
Mr. Justice Stevens

>

STYLISTIC CHANGES THRGUGHOUT. From: Mr. Justice White
SEE PAGES: /,1S Circulated:
3rd DRAFT Recirculated: 6 _MAR 1602
SUPREME COURT OF THE UNITED STATES
No. 78-1155

Vitek, etc., et al., :
Joseph Vitek, etc., et al On Appeal from the United States

Applicant
PP ;can % District Court for the District of
: Nebraska.
Larry D. Jones,

[February —, 1980]

Mgr. Justice WHITE delivered the opinion of the Court,
except as to Part IV-B.

The question in this case is whether the Due Process Clause
of the Fourteenth Amendment entitles a prisoner convicted
and incarcerated in the State of Nebraska to certain proce-
dural protections, including notice, an adversary hearing, and
provision of counsel, before he is transferred involuntarily to
a state mental hospital for treatment of a mental disease
or defect. We hold that it does.

I

Neb. Rev. Stat. §83-176 (2) authorizes the Director of
Correctional Services to designate any available, suitable and
appropriate residence facility or institution as a place of con-
finement for any state prisoner and to transfer a prisoner from
one place of confinement to another. Section 83-180 (1),
however, provides that when a designated physician or psy-
chologist finds that a prisoner “suffers from a mental disease
or defect” and ‘“‘cannot be given proper treatment in that fa-
cility,” the director may transfer him for examination, study
and treatment to another institution within or without the
Department of Corrections.! Any prisoner so transferred to

SSTIONOD A0 XYVIEIT ‘NOISTAIA LATHISANVH HHI 40 SNOILIATIO) FHIL WOEd qAINAOUIAY

1 8ection 83-180 (1) of the Revised Statutes of Nebraska provides:
“When a physician designated by the Director of Correctional Services
finds that a person committed to the department suffers from a physical




- To: The CihizC Justice
Mr. Justice Brennan
Mr. Justica Stewart
CAlr. Justice Marshall
Mr. Justica Blasimun
Mr. Justice Powell

Mr. Justice Rshnguist
Mr. Justice Stevens

From: Mr. Justice White -

p.1S
Circulated:
Recirculated: 2 0 MAR 1980

o1aoddTd

4th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 78-1155

Joseph Vitek, etc., et al.,

Applicants, On Appeal from the United States

District Court for the District of

Nebraska.
Larry D. Jones. ehraska

[March —, 1980]

Mg. Justice WHITE delivered the opinion of the Court,
except as to Part IV-B.

The question in this case is whether the Due Process Clause
of the Fourteenth Amendment entitles a prisoner convicted
and incarcerated in the State of Nebraska to certain proce-
dural protections, including notice, an adversary hearing, and
provision of counsel, before he is transferred involuntarily to
a state mental hospital for treatinént of a mental disease
or defect. We hold that it does.

1

Neb. Rev. Stat. §83-176 (2) authorizées the Director of
Correctional Services to designate any available, suitable and
appropriate residence facility or institution as a place of con-
finement for any state prisoner and to transfer a prisoner from
one place of confinement to another. Section 83-180 (1),
however, provides that when a designated physician of psy-
chologist finds that a prisonér “suffers from a mental disease
or defect” and “cannét be given proper treatment in that fa-
cility,” the director may transfer him for examination, study
and treatment to another institution within or without the
Department of Corrections.® Any prisoner so transferred to
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1Section 83-180 (1) of the Revised Statutes of Nebraska provides:
“When a physician designated by the Director of Correctional Services
finds that » person committed to the department suffers from a physical
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Supreme Qourt of the Ynited States
Waslington, B. . 20543

CHAMBERS OF

JUSTICE THURGOOD MARSHALL _ February 14, 1980 .

Re: No. 78—1155 - Vitek v. Jones

Dear Byron:
Please join me.

Sincerely,

Mr. Justice White

cc: The Conference
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JUSTICE HARRY A. BLACKMUN

Supreme Qonrt of the Hnited States
Washington, B. €. 205%3

CHAMBERS OF

Re: No. 78-1155 - Vitek v. Jones

Dear Byron:

I shall await Potter's dissent in this case. I assume
his dissent is directed at the issue of mootness. On the
merits, I could not go so far as you do (page 13 of your
opinion) in holding that counsel must be provided inmates
facing transfer hearings if they are financially unable to
furnish their own counsel. As you point out, the Court
has not gone this far before. I am not willing to go that
far now. »

Sincerely,

A

—

Mr. Justice White

cc: The Conference

January 25, 1980
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To: The Chief Justice

Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall
Mr. Justice Powell
Mr. Justice Rehngquist
Mr. Justice Stevens

from: Mr. Justice Blackmun

Circulated: FEB 13'@80

Recirculated:

No. 78-1155 - Vitek wv. Jones

MR. JUSTICE BLACKMUN, dissenting.

I agree with ‘MR. JUSTICE STEWART that this case is not
properly before us. I -write sepa?ateiy to express my own
reasons for reaching that conclusion. ‘

It is clea; to me that the alleged harm (the transfer) that
gave birth to this 1lawsuit disappeared when appellee was
granteé parole. Cf. Preiser v. Newkirk, 422 U:S. 395 le%S).
Appellee has been returned to custody, however, and the parties

agree that his reincarceration, coupled with his history of

mental problems, has brought the controversy back to life.
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No. 78-1155

Joseph Vitek, ete., et al.,
Applicants,
V.
Larry D. Jones.

On Appeal from the United States
District Court for the District of
Nebraska,

[February —, 1980]

Mr. Justice BLACKMUN, dissenting,

I agree with Mg. JusTicE STEWART that this case is not
properly before us. I write separately to express my own
reasons for reaching that conclusion.

It is clear to me that the alleged harm (the transfer) that
gave birth to this lawsuit disappeared when appellee was
granted parole. Cf. Preiser v. Newkirk, 422 U. S. 395 (1975).
Appellee has been returned to custody, however. and the
parties agree that his reincarceration, coupled with his history
of mental problems, has brought the controversy back to life.

Given these facts, the issue is not so much one of mootness
as one of ripeness. At most, although I think otherwise. it is

a case presenting a “mixed question” of ripeness and mootness,

hinging on the possibility that the challenged procedures will
be applied again to appellee. This Court has confronted mixed
questions of this kind in cases presenting issues “capable of
repetition, yet evading review,” see, e. y., Nebraska Press
Assn. v. Stuart, 427 U. S. 539 (1976), and Sosna v. lowa, 419
U. S. 393 (1975). and in cases concerning the cessation of
challenged conduct during the pendency of litigation, see,
e. y., Walling v. Helmerich and Payne, 323 U, S. 37, 43 (1944).
In those contexts, the Court has lowered the ripeness threshold

so as to preclude manipulation by the parties or inere passage.

of time from frustrating judicial review. MR, JUsTICE
Stewart correctly observes, and the Court apparently cons

DR
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C~AMOTRS OF

JUSTICE HARRY A BLACKMUN . Tebruary 25, 1280

[P

Re: No. 78-1155 - Vitek v. Jones

Dear Byron:

The rather substantial changes contained in your
recirculation of 22 February necessitate some revision of
my dissent. My revision goes to the printer tomorrow and
should be around very shortly.

Sincerely,

1k,

.

Mr. Justice White

cc: The Conference
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2nd DRAFT Trciroulated: ﬂ_f_‘f.?_ -
CUPREME COURT OF THE UNITED STATES

No. 78-1155

Joseph Vitek, ete,, et al.,

Y . Thitad Kt
Apphmnt:, On Appeal from the United States

Distriet Court for the District of

o Nebraska.
Larry D. Joues.

[February —, 19807

MR. JusTice BLACKMUN, dissenting.

I agree with MR. JusticE STEwWART that this case is not
properly before us. I write separately to express my own
reasons for reaching that conclusion.

The claimed harm that gave birth to this lawsuit was the
alleged deprivation of liberty attending appellee’s transfer to
the Lincoln Regional Center. It is clear to me that that
asserted injury disappeared at the latest, when appellee was
granted parole. Cf. Preiser v. Newkirk, 422 U, S. 395 (1975).

1The Court does not appear to share this view. It states that, even
while at the Veteruns’ Hospital, appellee Jones “insisted that he was re-
ceiving treatment for mental illness against his will.” Ante, at 4. It adds
that appellee was “paroled, but only on condition that he accept psychiatric
treatment.” Ibid. The Court does not identify the precise import of
these facts, but a fair inference is that theyv are meant to suggest that this
case—even during the time of appellee’s parole—might properly have been
pursued on the theory that the appellee was continuing to feel the effects
of the alleged deprivation of constitutional rights in receiving in-patient
care at the Veterans’ Hospital.

I cannot accept this suggestion. First, its premise appears to be faulty.
The District Court did not find, and it does not appear clearly in the
record, that the parole bourd’s offer or appellee’s acceptance of parole
were in any way related to his prior transfer to the Lincoln Regional
Center. Appellce chose to accept conditional parole. Moreover, at the
time appellee elected to go on parole, he was being housed at the penal
complex, not at the Lincoln Regional Center. Thus, it is not surprising -
that the District Court based its finding of nonmootness solely on its con-
-clusion that appellee—notwithstanding his conditioned release—was “under
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February 7, 1980

78-~1155 Vitek v. Jones

Dear Byron:

I am prepared to join your ovinion subject to one
clarification.

I agree that independent assistance should be
provided a prisoner confronted with an involuntarv transfer
to a state mental hospital. But I do not think it necessary
to insist that a licensed lawyer pnrovide the assistance. I
can envision circumstances, in which, for examole, a prisoner
would be better aided by a social worker with some mental
health experience than by a lawyer. As I read your opinion,
it can be construed as requiring the provision of a licensed
attorney.

If we can get toaether on this point, I will join
your entire opinion. Otherwise, I will dissent as to the
need for a licensed lawyer.

In any event, since I have been reluctant to
require the formality of a lawyer in all of these vrocedural
due process cases, I will circulate a brief concurring
opinion indicating why I view this case as different with
respect to the need for independent assistance from Gagnon v.
Scarpelli, 411 U.S. 717, that I wrote,

Sincerelyv,

Mr. Justice White

1fp/ss



February 14, 1980

78-1155 vVitek v. Jones

Dear Byron:

In addition to my concern as to a flat requirement
of counsel (if vou had licensed lawyers in mind), I think
some response to Harry on "mootness" mav bhe appropriate.

Although he characterizes his concern as one of
"ripeness", much of his language and some of the cases cited
address "mootness". I have thouaght the case was not moot,
because on the basis of the record with respect to appellee,
it fairly can be said that he lives under the constant threat
of being returned to a mental institution - without a vproper
hearing. Thus, he could he deprived again of his
constitutional rights long before a court could help him.
Appellee therefore was under a constant threat that itself -
especiallv for one with some historv of mental »roblems -
could cause injuryv. The District Court found such a threat.

Your note 5 substantiallv anticivates the mootness
arqgument., I believe, however, it can be made more pointed in
light of the dissents. In particular, comments could be
directed to Harry's contention that a "realistic threat" is
not sufficient to create a case or controversy in this case.

I could write something but it would be better if
you did.

Sincerely,

Mr., Justice White

l1fp/ss



Supreme Qonrt of the Hnited States
Washington, B. (. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.
L4

February 23, 1980

78-1155 Vitek v. Jones

Dear Byron:

Please join me in your opinion for the Court,
except Part IV-B that requires the appointment of counsel for
indigent prisoners.

I agree that independent assistance must be
provided to a prisoner who faces involuntary transfer to a
state hospital. I do not agree that a licensed lawyer must
necessarily be provided. Accordingly, I will circulate a
brief dissent on this point.

Sincerely,

ZW
Mr. Justice White

1fp/ss

cc: The Conference
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ar . Justice
dp, Justice
Hr. Justics
Mr. Justice

TR e ©

srsnnan
Stawart
Fulte
¥arshall
Blackmun
Bshmquist
Stevens

From: Mr. Justice Powell

Circulated: a2 5 1980

3-5-80
Recirculated:

| , 1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 78-1153

Joseph Vitek, ete., et al.,
Applicants,
v,

On Appeal from the United States
District Court for the District of

Nebraska,
- Larry D. Jones.

[February —, 1980]

Mg. Justick PoweLL, concurring in part and dissenting in
part.

I join the opinion of the Court except for Part IV-B. I
agree with Part IV-B insofar as the Court holds that qualified
and independeut assistance must be provided to an inmate
who is threatened with involuntary transfer to a state mental
hospital. I do not agree, however, that the requirement of
independent assistance demands that a licensed attorney be
provided.! v

I
In Gagnon v. Scarpelli, 411 T. S.-778 (1973), my opinion

1T also agree with the Court’s holding that this ease is not moot. The
question is whether appellee fuces a substantial threat that he will again
be transferred to a state mental hospital. See Doran v. Salem I[nn Inc.,
422 UL 8,922 930-932 (1975); Steffel v. Thompson, 415 U. 3. 452, 458~

l '_'“0 QSJL{(SO (1974 : Doe v. Boltunyl79, 188 (1973). He was involuntarily trans-

ferredd from the prison complex to a mental institution, and thereafter
paroled upon condition that he continue to receive psychiatric treatment.
When he violated parole, he was returned to prison. The State advises us
that appellee’s “history of mental illness indicutes a serious threar to his own
safety, as well as to that of others,” and “there ix a very real expectution”
of trunsfer if the distriet court injunetion were removed. App. to Juris.
Statement A-24. The District Court concluded that appellee is under
threat of transfer. In rhese circumstances it is clear that a live contro-
versy' remains in which appellee has a personad stake.  See Seutrain Ship-
building Corp. v. Shell Oil Co., No. T5-1651, slip op., at 9-10 (Feb. 20,
1950). .
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To: The Chief Justice
Hr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Hr. Juatice Marshall
4r. Justice Blackmun
Yr. Justioe Rabnquist -
Mr. Justice Stevens

From: Ir Justioce Powell

3-14-80
. Circulated:
2nd DRAFT R 14 R
Reciroulated:
SUPREME COURT OF THE UNITED STATES

No. 78-1155

Joseph Vitek, etc., et al,,
Applicants,
.

Larry D. Jones.

On Appeal from the United States
District Court for the District of
Nebraska.

[February —, 1980]

} 'MR. JusticE POWELL, concurring in part.

‘ I join the opinion of the Court except for Part IV-B. 1
agree with Part IV-B insofar as the Court holds that qualified
and independent assistance must be provided to an inmate
who is threatened with involuntary transfer to a state mental
hospital. T do not agree, however, that the requirement of
independent assistance demands that a licensed attorney be

provided.*
'

In Gagnon v. Scarpelli, 411 U. S. 778 (1973), my opinion
for the Court held that counsel is not necessarily required at

1] also agree with the Court’s holding that this case ix not moot. The
question is whether appellee faces a substantial threat that he will again
be transferred to a state mental hospital. See Doran v. Salem Inn Inc.,
442 U. 8. 922, 930-032 (1975) ; Steffel v. Thompson. 415 U. 8. 452, 458-460
(1974) ; Doe v. Bolton, 410 U. S. 179, 188 (1973). He was involuntarily
transferred from the prison complex to a mental institution, and thereafter
paroled upon condition that he continue to receive psychiatric treatment.
When he violated parole, he was returned to prison. The State advises us
that appellee’s “history of mental illness indicates a serious threat to his own
safety, as well as to thut of others,” and “there is a very real expectation”
of transfer if the distriet court injunction were removed. App. to Juris.
Statement A-24. The District Court concluded that appellee is under
threat of transfer. In these circumstances it is clear that a live contro-
versy remains in which appellee hus a personal stake. See Seatrain Ship-
building Corp. v. Shell Oil Co., No. 78-1651, slip op., at 9-10 (Feb. 20,
1980).
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Supreme Qourt of the Hnited States
Washington, B. €. 205%3

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 28, 1980

Re: No. 78-1155 Vitek v. Jones

Dear Potter:

Please join me in your dissenting opinion.

Sincerelybvnpy//"

Mr. Justice. Stewart

Copies to the Conference
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CHAMBERS OF
JUSTICE JOMN PAUL STEVENS

January 24, 1980

Re: 78-1155 - VvVitek v. Jones

Dear Byron:

Please join me.

Respectfully,

Mr. Justice White

Copies to the Conference
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