


Supreme Qonrt of the Hnited Stutes
Hushington B. . 20543

CHAMBERS OF
. THE CHIEF JUSTICE

November 3, 1979

Re: 78-1014 - U.S. v. Kubrick

Dear Byron:
I join.

‘Regards,

Mr. Justice White

Copies to the Conference
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" Supreme Qomst of Hye Hntted Stutes
Washington, B. 4. 205%3

CHAMBERS OF October 30, 1979

JUSTICE Wn. J. BRENNAN, JR.

RE: No. 78-1014 United States v. Kubrick

Dear Byron:

I will await the dissent in the above.

Sincerely,

Mr. Justice White

cc: The Conference
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 Supreme Qonrt of Hye Ynited States
Hashington, B. €. 20543

CHAMBERS OF
JUSTICE Wwn. J. BRENNAN, JR. November 9, 1979

RE: No. 78-1014 United States v. Kubrick

‘Dear John:

Please join me in the dissenting opinion you

have prepared in the above.

Sincerely,

.
;
M

Mr. Justice Stevens

cc: The Conference
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Supreme Qonrt of the Bnited Sintes
Waslington, B. €. 205%3

CHAMBERS OF
JUSTICE POTTER STEWART

October 30, 1979

Re: No. 78-1014, United States v. Kubrick

Dear Byron,

I am giad to join your opinion for the
Court.

Sincerely yours,
0%
\/

Mr. Justice White

Copies to the Conference
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To: The

s Chief Justice
Mr. Justice ESrennan
Mr. Justica Stawart
wMr. Justice Marshall
Mr. Justice Blackmun
Hr. Jusitica Powell
Mr. Justicz Rzhnquist
Mr. Justlce Stevens

From: Mr. Justice White

Circulated: 29 ocT 197¢

Recirculated:

1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 78-1014

YATION AdHI WONd AN ANT I

United States, Petitioner,{ On Writ of Certiorari to the United

-
A

L. States Court of Appeals for the -

William A. Kubrick. | Third Circuit. S
w2

[November — 1979] 2

Mr. Justice WHiTE delivered the opinion of the Court. E

Section 2401 (b) of the Federal Tort Claims Act (the=Act) *
bars any tort claim against the United States unless it is
presented in  writing to the appropriate federal agency
“within two years after such claim accrues.” The issue in this

&5 is whether clailn “acerues” within the meaning of the
Act when the plaiutiff knows both the existence and the cause

t Title 28 § 2674 provides in part:

“The United States shall be liable, respeeting the provisions of this title
relating to tort clams, in the same manner and to the =ame extent as a
private individual under like circumstances, hut shall not be liuble for in-
terest prior to judgment or for punitive damages.”

Title 25 T 3. C. § 1346 (1) provides that rhe Dwtriet Courrs
“shall have exclusive jurisdiction of c¢ivil aefions on elaims agamst the
United States, for money damuges, aceviung on and after Junnury 1, 1943,
for injury or loss of property, or personal injury or death caused by the
negligent or wrongfui acr or omssion of any employee of the Government
while acting within the scope of his office or employvment, under circum-
stances where the United Srares, if a private person, would be liable to the
claimant i accordance with the Jaw of the place where the aet or

omis~ion occurred.”

Tirle 25 U 8. €. § 2401 (b, the himitamons provision applicable to tort
claims~ against the United States, provides

“A torr claim against the Unired States shall be forever barred unless C -
it is presented in writing to the appropriate Federal ageney within two
years afrer sieh eliim acerues or nnless action i begun withif six months
afrer the date of muiling, by certified or registersd nual, of notwee of final
denial of the elaity by rhe ageney o wineh 11 was presented,”

SSHADNOD J0 AMVHYUTIT ‘NOISIATA LATIISNNVKH




To: The Chief Justice

i
Mr. Tus

t:
Mr. Justi
t

JMr. Jus
Mr. Just
Mr. Just
Mr. Just
Mr. Just

STYLISTIC CHANGES THROUGHOUT. From: Mr. Justice White

SEE PAGES: 8 \ { O0-12 Circulated:

Brennan
Stewart
Marshall
Blaclkaour
Powell
Rehnquist
Stevens

Recirculated:

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 78-1014

United States, Petitioner,] On Writ of Certiorari to the United
v, States Court of Appeals for the

William A. Kubrick. Third Cireuit.
[November —, 1979]

Mr. Justice WHITE delivered the opinion of the Court,

Section 2401 (b) of the Federal Tort Claims Act (Aet)!
bars any tort claim against the United States unless it is
presented in writing to the appropriate federal agency
“within two years after such elaim accrues.” The issue in this
case is whether the claiin “accrues”™ within the meaning of the
Act when the plaintiff knows both the existence and the cause

1 Title 28 § 2674 provides in part:

“The United States shall he liuble, respecting the provisions of this title
relating to tort claims, in the same muanner and to the same extent as a
private individual under like circumstances, but shall not be hable for in-
terest prior to judgment or for punitive dumages.”

Title 28 U. 3. C. § 1346 (b) provides thut the District Courts
“shall have exclusive jurisdiction of civil actions on cluims against the
United States, for money damages, aceruing on and after January 1, 1945,
for injury or loss of property, or personal injury or death caused by the
negligent or wrongful act or omission of any employee of the Government
while acting within the scope of his office or employment, under circum-
stanees where the United Stutes, if a private person, would be liable to the
claimant i accordance with the law of the place where the act or
omission occurred.”

Title 28 T, 8. C. § 2401 (h). the hmirations provision applicable to tort
claims against the United Stares, provides:

“A tort claim aguinst the United States shall be forever barred unless
it is presented in writing to the appropriate Federal agency within two
vears after such claim acernes or unless action ix begun within =ix mounths
after the date of mailing, by certified or registered mail, of notice of final
denial of the cluim by the ageney to which it was presented.”
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To: The
Mr.

Mr.
“fir.
Mr.

Mr.

Mr.

Mr.

Chisf Justice
Justice Brannan
Justice Stewart
Justics mﬁrsh;--
Ju"tic'3 Blaclz.m
Justl Puwel-
JUSuLCe Rehng iz
Justice Steve-s

STYLISTIO CUANCES TH ROU\:HOUT From: Mr. Justice Whi-e
Stk PACES: g/ Circulated:

3rd DRAFT Recirculated: _& NOY "_E_v;

SUPREME COURT OF THE UNITED STATES

No. 78-1014

United States, Petitioner.} On Writ of Certiorari to the United
v, States Court of Appeals for the

William A, Kubrick. Third Circuit.

[ November —, 1979}

Mr. Justice WHITE delivered the opinion of the Court.

Section 2401 (b) of the Federal Tort Claims Act (Act)?
bars any tort claim against the United States unless it is
presented in writing to the appropriate federal agency
“within two years after such claim accrues.” The issue in this
case is whether the claim “accrues”™ within the meaning of the
Act when the plaintiff knows both the existence and the cause

I Title 28 § 2674 providex in part:

“The United States shall be liuble, respecting the provisions of this utle
relating to tort elaims, in the same manner and to the same extent as u
privare individual under like erreumstances, but shall not be liable for in-
terest prior to judgment or for punitive damages”

Title 28 U, 8. C § 1346 (b) provides that rhe Distrier Courts
“shall huave exelusive jurisdietion of eivil actions on elwimsz against the
United States, for money dumages, aceruing on and after January 1, 1943,
for injury or loss of property, or personal injury or death cunsed by the
negligent or wrongful aet or omission of any employee of the Government
while acting within the scope of hix effice or employmenr, under circum-
stances where the United States, if « private person, would be liable to rhe
claimant in accordance with the luw of the place where rhe act or
omisston occurred.”

Title 35 U. 8. C. § 2401 (b)), the limitations provision appheable to tort
claims against the United States, provides-

“A tort elaim against the United States shall be forever barred unless
it 18 presented in writing to the appropriate Federal ageney within two
vears after snch elaim acerues or unless action 1 begun within six months
after the date of mailing, by certified or registered mail, of notfee of final
denial of the elaim by the agenev to which it was presented
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_ To: The Chief Justice
Mr. Justice Brennan
Mr. Justice Stewart
“Mr. Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rehnquist
Mr. Justice Stevens

From: Mr. Justice White

Page 10
- Circulated:

NOV C
4in Recirculated: R

_3rd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 78-1014

United States, Petitioner,} On Writ of Certiorari to the United
V. States Court of Appeals for the

William A. Kubrick. Third Circuit.
[November —, 1979]

Mr. Justice WHiITE delivered the opinion of the Court,

Section 2401 (b) of the Federal Tort Claims Act (Act)?
bars any tort claim against the United States unless it is
presented in writing to the appropriate federal agency
“within two years after such claim accrues.” The issue in this
case is whether the claim “accrues™ within the meaning of the
Act when the plaintiff knows both the existence and the cause

1 Title 28 § 2674 provides in part:

“The United States shall be liable, respecting the provisions of this title
relating to tort claims, in the same manner and to the same extent as a
private individual under like circumstances, but shall not be liable for in-
terest prior to judgment or for punitive damages.”

Title 28 U. S. C. § 1346 (b) provides that the District Courts
“shall have exclusive jurisdiction of civil actions on claims against the
United States, for money damages, accruing on and after January 1, 1945,
for injury or loss of property, or personal injury or death caused by the
negligent or wrongful act or omission of any employee of the Government
while acting within the scope of his office or employment, under circum-
stances where the United States, if a private person, would be liable to the
claimant in accordance with the law of the place where the act or
omission occurred.”

Title 28 U. 8. C. § 2401 (b), the limitations provision applicable to tort
claims against the United States, provides:

“A tort claim against the United States shall be forever barred unless ' .
it is presented in writing to the appropriate Federal agencywithin two
years after such elaim accrues or unless action is begun withifi'six months

after the date of mailing, by certified or registered mail, of notice of final
denial of the claim by the agency to which it was presented.”
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The Chief Justice
Mr. Justice Brennan
Mr. Justics Stewart
r. Justice Marshall
fr. Justice Blackmu:a
Mr. Jusiic:z Powell
Mr. Justice Rshnquizt
Mr. Justice Stevent

-_— ' To:

STYLISTIC CHANGES THROUGHOUT. From: Mr. Justice White

SEE PAGES: Q10,12 Circulated:

Sth
DRAFT

SUPREME COURT OF THE UNITED STATES

No. 78-1014

|
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United States, Petitioner,] On Writ of Certiorari to the United
v States Court of Appeals for the

William A, Kubrick. Third Cirecuit.
{ November —, 1979]

Mr. Justice WHiTE delivered the opinion of the Court.

Section 2401 (b) of the Federal Tort Claims Act (Act)’
bars any tort claim against the United States unless it is
presented 1  writing to the appropriate federal agency
“within two years after such claim acerues.” The issue in this
case is whether the claim “accrues” within the meaning of the
Act when the plaintiff knows both the existence and the cause

I Title 28 § 267+ provides in patt:

“The United States shall be liable, respecting the provisions of this title
relating to tort claims, in the same manner and to rhe same extent as a
private individual under like circumstances, but shall not be liable for in-
terest prior to judgment or for punitive damages ”

Title 28 U, 8. C. § 1346 (b) provides that the District Courts
“shall have exelusive jurischetion of eivil actions on cluims agamst the
United States, for money damages, accruing on and after January 1, 1945,
for injury or loss ot property, or personzl injury or death caused by the
negligent or wrongful act or omission of any employee of the Government
while acting within the scope of his office or employment. under circum-
stances where the United States, if a private person, would be liable to the
claimant in accordance with the law of the place where the uct or
omission occurred.”

Title 28 1. 8. C. § 2401 (b), the limitations provision applicable to tort
claims against the Unired States, provides.

“A tort claim against the United Stutes shull be forever barred unless
it is presented in writing to the appropriate Federal ageney within two
years after such cluim acerues or unless action 15 begun within,':six months
after the date of muailing, by certified or registered mail, of notice of final
denial of the claim by the agency to which it was presented.”




Supreme Qonrt of the Ynited States
Washington, D. §. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

November 8, 1979

Re: No. 78-1014 - United States v. Kubrick

Dear Byron:
I will wait for the dissent,

Sincerely,
7.

T.M.

Mr., Justice White

cc: The Conference
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R AN itk et DoE e LT

Supreme Court of the nited States
Waslington, 0. €. 20543

CHAMBERS OF
JUSTICE THURGOOD MARS HALL November 23, 1979

Re: No. 78-1014 - United States v. Kubrick

Dear John:
Please join me in your dissenting opinion.
Sincerely,
= st
Ce?
T.M,

Mr. Justice Stevens

cc: The Conference
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Supreme Qonrt of the Hnited Stntes
Washington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A BLACKMUN

October 31, 1979

Re: No. 78-1014 - United States wv. Kubrick

Dear Byron:

Please join me.

Sincerely,

e

Mr. Justice White
cc: The Conference
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CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

Supreme Qourt of the Pnited Stutes
Waslington, B. §. 20543

Re: No. 78-1014 - United States v. Kubrick

Dear Byron:

Please join me.

Sincerely,

/e

—

Mr. Justice White
cc: The Conference

[P.8, to Justice #White only)
Pear Byrons

We have one or two minor suggestions about the opinion..
i;yjai..erk will discuss them with your clerk. In any event,
oin, «

B. A, B,

:ﬁ?
;f

October 31, 197%




Supreme ot of the Hnited States
Washington, B. (. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

October 30, 1979

78-1014 U.S.-v. Kubrick

Dear Byron:
Please join me.

Sincerely,

Mr. Justice Powell

l1fp/ss

cc: The Conference
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Supreme Qonrt of the Burited States
Washingtor, B. . 205%3

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

October 30, 1979

Re: No. 78-1014 United States v. Kubrick

Dear Byron:

AT100 dHL WOHA aADNOOMITS

Please join me.

-

Sincerely, P

v
Mr. Justice White

Copies to the Conference
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Supreme Qonrt of the Hnited Shutes
Hawhington, B. €. 205%3

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

October 29, 1979

Re: 78-1014 = United States v. Rubrick

Dear Byron:

In due course, I will circulate a dissent in
this case.

Respectfully,

Mr. Justice White

Copies to the Conference
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To: The Chief Justice
Mr. JusticesBrennan
¥r. Justice Stewart
- Mr. Justice White
¥r. Juctice Marshall
Y~. Justice Blaokmun
Yr. J:2atice Powell
Mr. Jiustice Rshnguist

‘ZPP &, f/ From: Mr. Justice Stevens
Circulated: Nov 8 73 -
ist DRAFT
Recirculatsd:

SUPREME COURT OF THE UNITED STATES
No. 78-1014

United States, Petitioner,] On Writ of Certiorari to the United
v States Court of Appeals for the

William A. Kubrick. Third Circuit.
[November —, 1979]

Mg, Justice STeVENS, dissenting.

Normally a tort claim accrues at the time of the plaintiff’s
injury. In most cases that event provides adequate notice
to the plaintiff of the possibility that his legal rights have been
invaded. Tt is well settled. however, that the normal rule does
not apply to medical malpractice claims under the Federal
Tort Claims Act. The reason for this exception is essentially
the same as the reason for the general rule itself. The victim
of medical malpractice frequently has no reason to believe that
his legal rights have been invaded simply because some mis-
fortune has followed medical treatment. Sometimes he may
not even he aware of the actual injury until years have
passed; at other times, he may recognize the harmn but not
know its cause; or. as in this case, he may have knowledge of
the Injury and its cause. but have no reason to suspect that a
physician has been guilty of any malpractice. In such cases—
until today—the rule that has been applied in the federal
courts is that the statute of limitations does not begin to run
until after fair notice of the invasion of the plaintiff's legal
rights.

Essentially. there are two possible approaches to counstruc-
tion of the word “accrues’” in statutes of limitations: (1) a
claim might be deemed to “accrue”™ at the moment of injury
without regard to the potentially harsh consequence of bar-
ring a meritorious claim before the plaintiff has a reasonable
chance to assert his legal rights, or (2) it might “accrue” when S
a diligent plaintiff has knowledge of facts sufficient to put him :

SSTUONOD 40 RAVASIT “NOTSTALA IATHISONVH AL 40 SNOTLIATION AHL WOMA (5t g




O: The el Justice
Mr. Justice Bremnan
Mr. Justice Stewart
. Justice White
Jue*tiss Marshall
Juctira Blaakmun
Justice Powsll
Juatics Rshaquist

L LEY

?P' -5 From: Nr. Justice Stevens

Circulated:

ond DRAFT Reciroulated: MV 13 79
SUPREME COURT OF THE UNITED STATES

No. 78-1014

United States, Petitioner,] On Writ of Certiorari to the United
v States Court of Appeals for the

William A. Kubrick. Third Circuit.
[ November —, 1979]

MRg. Justice STEVENS, dissenting.

Normally a tort claim accrues at the time of the plaintiff's
injury. In most cases that event provides adequate notice
to the plaintiff of the possibility that his legal rights have been
invaded. It is well settled, however, that the normal rule does
not apply to medical malpractice claims under the Federal
Tort Claims Act. The reason for this exception is essentially
the same as the reason for the general rule itself. The victim
of medical malpractice frequently has no reason to believe that
his legal rights have been invaded simply because some mis-
fortune has followed medical treatinent. Sometiines he inay
not even be aware of the actual injury until years have
passed; at other times, he may recognize the harin but not
know its cause; or. as in this case, he may have knowledge of
the injury and its cause. but have no reason to suspect that a
physician has been guilty of any malpractice. Tn such cases—
until today—the rule that has been applied in the federal
courts iz that the statute of limitations does not begin to run
until after fair notice of the invasion of the plaintitf's legal
rights.

Essentially, there are two possible approaches to construce
tion of the word “accrues” in statutes of limitations: (1) a
clamm might be deemed to “accrue” at the moment of injury
without regard to the potentially harsh consequence of bar-
ring a meritorious claim before the plaintiff has a reasonable
chance to assert his legal rights. or (2) it might “accrue™ when
a diligent plaintiff has knowledge of facts sufficient to put him

SSTIONOD 40 AAVAUTT “NOTSTAIU LATYISANVKH il 40 SNOLLOTI0D HHL WOYA aAdNaoddTi
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To: The Chief Justioe

. dJustioe Brennen
. Justice Stewart
Juatice White
Justice Marghall
Justice Blaakmun
Justics Powell
Justice Behnquistk

‘?ﬁﬁ??ﬁﬁ

~ Brom: Nr. Justice Stevens
‘ 8roulated:

3rd DRAFT Reciroulatea: _NOV 26 1979
SUPREME COURT OF THE UNITED STATES

No. 78-1014

e
23
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)
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United States, Petitioner,] On Writ of Certiorari to the United
v. States Court of Appeals for the
William A. Kubrick. Third Circuit.

[November —, 1979]

M-r. Justice STEVENS, with whom MR. JusTicE BRENNAN
and MR. JusticE MARSHALL join, dissenting.

Normally a tort claim accrues at the time of the plaintiff’s
injury. In most cases that event provides adequate notice
to the plaintiff of the possibility that his legal rights have been
invaded. It is well settled, however, that the normal rule does
not apply to medical malpractice claims under the Federal
Tort Claims Act. The reason for this exception is essentially
the same as the reason for the general rule itself. The vietim
of medical malpractice frequently has no reason to believe that
his legal rights have been invaded simply because some mis-
fortune has followed medical treatment. Sometimes he may
not even be aware of the actual injury until years have
passed; at other times, he may recognize the harm but not
know its cause; or, as in this case, he may have knowledge of
the injury and its cause, but have no reason to suspect that a
physician has been guilty of any malpractice. In such cases—
until today—the rule that has been applied in the federal
courts is that the statute of limitations does not begin to run
until after fair notice of the invasion of the plaintiff’'s legal
rights.

Essentially, there are two possible approaches to construc-
tion of the word “accrues’” in statutes of limitations: (1) a
claim might be deemed to “accrue” at the moment of injury
without regard to the potentially harsh consequence of bar-
ring a meritorious claim before the plaintiff has a reasonable
chance to assert his legal rights, or (2) it might “accrue” when
a diligent plaintiff has knowledge of facts sufficient to put him
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