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. Washington, B. €. 20543

THE CHIEF JUSTICE

March 11, 1980

"RE: 77~1844 - City of Mobile, Ala. v. Bolden

Dear Potter:
I join.

Régards,

L"U

Mr. Justice Stewart

Copies to the Conference
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Waslngton, B. §. 20543

v CHAMBERS OF
JUSTIGE Wn. J. BRENNAN, JR. November 13, 1979

RE: Nos. 77-1844 City of Mobile, Ala. v. Bolden
78-357 Williams v. Brown
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Dear Thurgood:

Byron, you and I are in dissent in Mobile, and
Byron, Harry, you and I are in dissent in Williams.

Would you be willing to undertake the dissent? oy

— e s TS ATETEY FREE W

Sincerely,

Mr. Justice Marsha]ll

cc: Mr, Justice White
Mr. Justice Blackmun
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February 27, 1980

RE: Nos. 77-1844 and 78-357 - City of Mobile, Alabama
v. Bolden and Williams v. Brown, et al.

Dear Thurgood:

I join your dissent except the second paragraph-

of Part IV.

Sincerely,

Mr. Justice Marshall

cc: The Conference




- CHAMBERS OF
JUSTICE Wu. J. BRENNAN, JR.

RE: No. 77-1844 City of Mobile, Alabama v. Bolden

Dear Byron:

Please join me.

Mr. Justice White

cc: The Conference

Sincerely,
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» lst DRAFT
' Recireculated:

J,:BUPBEME COUBT OF THE UNITED STATES

vvvvvvv

Nos 77-1844 "AND 78-357

City of Mobile, Alabama, et al.,
" Applicants,
77-1844 v,
Wiley L. Bolden et al. On Appeals from the United
States Court of Appeals

Robert R. Williams et al., for the Fifth Circuit,.
Applicants,
78-357 v,

Leila G. Brown et al. b
[March —, 1980] '

Mgr. JusTicE BRENNAN.,

I join the dissent of MR. JusTiCE MARSHALL because I agree
with him that proof of discriminatory impact is sufficient in

these cases. I also ‘join the dissent of Mr. JusTicE WHITE
because, even accepting the Court’s premise that discrimina-
tory purpose must be shown, I agree with him (as to No. 77—
1844) and with MR. JusTicE MARSHALL (as to Nos. 771844
and 78-357) that the appellees clearly met that burden.
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¥r. Justice White
Mr. Justice

Mr.
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Mr.

Justice
Justice
Justice
Justice

Powal
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Steve

From: Mr, Justice Bre !

2pd DRAFT Circulated:
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Nos. 77-1844 anp 78-357

City of Mobile, Alabama, et al.,
Applicants,

77-1844 v,
Wiley L. Bolden et al, On Appeals from the United
o States Court of Appeals

Robert R. Williams et al,, |  for the Fifth Circuit.
Applicants,
78-357 v,
Leila G. Brown et al.

[March —, 1980]

MEr. JUSTICE BRENNAN.

I join the dissent of MR. Justice MARSHALL because I agree
with him that proof of discriminatory impact is sufficient in
these cases. I also join the dissentsof Mr. JusticE WHITE
because, even accepting the Court’s premise that discrimina-
tory purpose must be shown, I agree with him and with Mk,
JusTicE MARSHALL that the appellees clearly met that burden.




Supreme Gomt of the Enited States
Washington, B. ¢. 205%3

CHAMBERS OF
April 17, 1980

JUSTICE Wn, J. BRENNAN, JR.

RE: Nos. 77-1844 & 78-357 City of Mobile, Alabama v.
Bolden and Williams v. Brown, et al.

Dear Byron and Thurgood:

I have decided to file my joint dissent for these
two cases revised as attached. With abject apologies
may I therefore ask you to allow me to withdraw from

your respective dissents?

Mea Culpa,

LY

- Mr. Justice White
Mr. Justice Marshall

cc: The Conference
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES

Nos. 77-1844 and 78-357

City of Mobile, Alabama, et al., Appellants
V.

Wiley L. Bolden et al.
and

Robert R. Williams et al:, Appellants
v. '

Leila G. Brown et al.

On Appeals from the United States Court of Appeals for the
Fifth Circuit

[April __, 1980]

Mr. Justice Brennan, dissenting. .

I dissent Secause I agree with MR. JUSTICE MARSHALL that
proof of discriminatory impact is sufficient in these cases.
also dissent because, even accepting the.plurality's premise
that discriminatory purpose must be shown,'I agree with MR.
JUSTICE MARSHALL and MR. JUSTICE WHITE that the appellees have

Clearly met that burden.
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Circulated:

3rd DRAFT

SUPREME COURT OF THE UNITED STA'

Nos. 77-1844 anNp 78-357

City of Mobile, Alabama, ét al.,
Applicants,
77-1844 .
Wiley L. Bolden et al.

Robert R. Williams et al,,
Applicants,
78-357 v.
Leila G. Brown et al,

On Appeals from the United
States ' Court of Appeals
for the Fifth Circuit.

[March —, 1980]

Mg. JusticE BRENNAN, dissenting.

I dissent because I agree with MR. JusTicE MARSHALL that
proof of discriminatory impact is sufficient in these cases. [
also dissent because, even accepting the plurality's premise
that discriminatory purpose must be shown. I agree with
Mg. JusTicE MarsHALL and MR. JusticE WHITE that the

appellees have clearly met that burden.

-
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Justice Stewart
Justice White
Justice Marshall
Justice Blackaun
Justice Powell
Justice Rehnguist
Justice Stevens
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From: ¥r, Justice Stewart

Circulated:

1st DRAFT Recirculated:
BUPREME COURT OF THE UNITED STATES
No. 77-1844

City of Mabile, Alabama, et al,,
Appellants,
v,

for the Fifth Circuit.
Wiley L. Bolden et al. or the Fifth Circuit

[January —, 1980] 2

Mz. Justice STEwarT delivered the opinion of the Court. ¥
The City of Mobile, Ala., has since 1911 been governed by ;

a City Commission consisting of three members elected by

the voters of the city at-large.

eral statutory or constitutional law,

The appellees brought this suit in the Federal District
Court for the Southern District of Alabama as a class action
: Named as de-
fendants were the city and its three incumbent Commis-
sioners, who are the appellants before this Court. The
complaint alleged that the practice of electing the City Com-
missioners at-large unfairly diluted the voting strength of
Negroes in violation of § 2 of the Voting Rights Act of 1965,
of the Fourteenth Amendment and of the Fifteenth Amend-
Following a bench trial, the District Court found
that the constitutional rights of the appellees had been vio-
lated, entered a judgment in their favor, and ordered that the

on behalf of all Negro citizens of Mobile.!

ment.

1 Approximately 3549 of the residents of Mobile are Negro.

279 Stat. 437, 42 U. S. C. 1973. The complaint also contained elaims
based on the First and Thirteenth Amendments and on 42 U. 8. C. § 1983
and 42 U, 8. C. §1985 (3). Those claims have not been pressed in this

Court.

ihe Cnler LT
Mr.
- Mr.

X Mr.

On Appeal from the United
States Court of Appeals ?

The question in this case is
whether this at-large system of municipal elections violates ‘
the rights of Mobile’s Negro voters in contravention of fed-

LN
Justice Brenny;.
Justice White
Jus*ice Marshal:
Justice Blackmun &
Justice Pogell
Justice E-bnguist
Justice Stovens
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TICE POTTER STEWART R

- Bupreme Gourt of the Hnited States
wuw;n, @. . 20543

January 11, 1980

Re: No. 77-1844, City of Mobile v. Bolden

. Dear John,

Thank you very much for your letter of January
10. You did make clear at our Conference discussion that . _
your reasons for voting to reverse the judgment in this case R
are somewhat different from those of the rest of us who would !
reach the same result, and I appreciate the written summary
of your views as contained in your letter. It seems to me
that there should be no difficultly in effecting an accommo-
dation of our differences on one of the points you raise, but
I am quite doubtful as to the possibilitv of an accommodation
on at least some of the others.

T COMAT TOITIITATY CITE T TIART T 42T es o ov oy

The first point of difference you mention -- re-
lating to whether there is a private cause of action under §
2 of the Voting Rights Act can, I think, be settled very
easily. Indeed, I have already toned down my original state-
ment in revisions sent to the printer today, and you will see
a modified version in a recirculation early next week.

Our other areas of difference are not so easily
reconcilable. As to the Fifteenth Amendment, I firmly be-
lieve, after again reviewing this Court's decisions in the
process of preparing the present opinion, that a violation of
it can be shown only if purposeful state racial discrimina-
tion is shown. See, e.g., Lassiter v. Northampton County Bd.
of Elections, 360 U.S. 45, 53-54. Perhaps more importantly,
I am convinced that the Fifteenth Amendment prohibits only
what it purports to prohibit -- the denial or abridgment of
Negroes' freedom to vote. This denial or abridgment could be
.effectuated through a purposeful racial gerrymander, as the
Gomillion case held and Wright v. Rockefeller conceded, but
whatever the apparatus utilized, the state must be shown pur-
posefully to have denied or abrldged the freedom of Negroes,
as such, to vote, if a Fifteenth Amendment violation is to be
shown.




it means, or has the somewhat broader meaning that you at-

”wprotection under the law. It is perhaps for. this reason thq

-

tribute to it, seems to me, however, ultimately to be of no
great importance. I say this because I think you will agree
that in the light of the contemporary development of consti-
tutional law under the Egqual Protection Clause of the Four- 4
teenth Amendment, the provisions of the Fifteenth Amendment 4
(and the Seventeenth as well), have been embraced by our i
present understanding .of the constitutional demands of equal

I gather we both think that the present case is really a !
Fourteenth Amendment case. -

As to the impact of the Fourteenth Amendment, my
impression is that there is an area of agreement between us,
but that we disagree in certain fundamental respects. My own
view is that purposeful discrimination, which is required to
show a violation of the Equal Protection Clause, has basi-
cally the same meaning in any context, whether in employment,
voting, zoning, or whatever. This is a view that I would not
lightly abandon or qualify. On the other hand, I agree with
you that failure to change a system may be purposefully
racially discriminatory, although that system in its incep-
tion may have been entirely legitimate. I had thought that
my proposed opinion recognizes this, and simply holds that
there was a failure of proof of any such purposeful racially
discriminatory retention of the at-large voting system on the
part of the defendants in the present case.

I fully agree with you that this is an important
case -—- involving as it does a constitutional attack on the
at-large system of voting in American cities, a system em-
ployed by thousands of cities and local governments and one
that has been hailed as a progressive reform of corrupt mu-
nicipal government. It certainly took us "longer than usual
to put an opinion together,™ and I shall not only gladly bear
with you, but fully understand, if it takes you longer than
usual also. ’

Sincerely yours,
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Mr. Justice Stevens \"////

Copies to the Conference
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2nd DRAFT Recirculatea:
SUPREME COURT OF THE UNITED STATES

No. 77-1844

City of Mobile, Alabama, et al.,
Appellants,
v

Wiley L. Bolden et al.

On Appeal from the United
States Court of Appeals
for the Fifth Circuit.

[January —, 1980]

Me. Justice STEWART delivered the opinion of the Court.

The City of Mobile, Ala., has since 1911 been governed by
a City Commission consisting of three members elected by
the voters of the city at-large. The question in this case is
whether this at-large system of municipal elections violates
the rights of Mobile’s Negro voters in contravention of fed-
eral statutory or constitutional law.

The appellees brought this suit in the Federal District
Court for the Southern District of Alabaina as a class action
on behalf of all Negro citizens of Mobile.! Named as de-
fendants were the city and its three incumbent Commis-
sioners, who are the appellants before this Court. The
complaint alleged that the practice of electing the City Com-
missioners at-large unfairly diluted the voting strength of
Negroes in violation of § 2 of the Voting Rights Act of 1965,
of the Fourteenth Amendment and of the Fifteenth Amend-
ment. Following a bench trial, the District Court found
that the constitutional rights of the appellees had been vio-

lated, entered a judgment in their favor, and ordered that the

1 Approximately 35.49% of the residents of Mobile are Negro.

279 Stat, 437, 42 U, S. C. §1973. The complaint also contained claims
based on the First. and Thirteenth Amendments and on 42 U. 8. C. § 1983
and 42 U, 8. C. §1985 (3). Those claims have not been pressed in this:
Court.

14 JAN 1380




Supremne Goart of the Vinited Staten
Washington 25, B, C.

e CHAMBERS OF
JUSTICE POTTER STEWART

February 25, 1980

MEMORANDUM TO THE CONFERENCE

Re: No. 77-1844, Mobile v. Bolden
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There are enclosed copies of two
footnotes that I contemplate appending at
appropriate points in my opinion. I shall
probably also have some other additions to @r
make. e
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FOOTNOTE A - 77-1844, Mobile v. Bolden

The dissenting opinion refers repeatedly and
insistently to "the right to vote," as though this were a
"right" guaranteed by the Constitution. Such an
implication is not only misleading; it is quite mistaken.
Almost a hundred years ago the Court unanimously held that
"the Constitution of the United States does not confer the
right of suffrage upon any one . . . ." Minor v.

Happgrsetf, 21 wWall. 162, 178. Thus it is only in the

sense described in footnote B, and not in the sense impliedi

in the dissenting opinion, that the "right to vote" can be

deemed "fundamental” under our cases.

)
)
N

W
. K
\3

camInNNn 0 INYNGTT SNOTSTATA IITHOCANYR FAT A0 SNOTIVITION THI ROIA




5 e R RSPAR

7 SRELN L T b TR

FOOTNOTE B - 77-1844, Mobile v. Bolden

The dissenting opinion correctly states that

Reynolds v. Sims, '377 U.S. 533, and its progeny have

eétablished that the Equal Protection Clause confers a

substantive right upon qualified voters to participate in
elections on an equal basis with other qualified voters. ’
The dissenting opinion is also correct in stating that thisi
standard., popularly known as the "one person-one vote" gi
standard, requires no showing of discriminatory purpose. Y{

- \,.—s
But the "one person-one vote" doctrine is not even

remotely involved in this case. The City of Mobile is one "
electoral unit, and all qualified voters therein may B
"register and vote without hindrance." Once this

elementary fact is perceived, it becomes evident that the

\
|
L.
i

-

major thrust of Part I of the dissenting opinion is in this

case quite beside the point.

A

COMIANNAT TN TSTUMTTT SNATCTATA TITMACANVII 9T 30 CNOTTAYTTION THT WOXT




Supreme Cowrt of the Tinited States
Washington 25, 1, d.

.CHAMBERS OF
JUSTICE POTTER STEWART

e,

v

February 27, 1980

MEMORANDUM TO THE CONFERENCE

Re: No. 77-1844, Mobile v. Bolden

I contemplate adding to this opinion,
in footnote or text and probably in considerably
expanded form, something along the lines of .the
enclosed.
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The dissenting opinion relies upon several

decisions of this Court that have held constitu-
tionally invalid various voter eligibility require-

ments: Dunn v. Blumstein, 405 U.S. 330 (length of

residence requirement); Evans v. Cornman, 398 U.S. 419

(scope of residence requirement); Kramer v. Union Free

School District, 395 U.S. 621 (property or status re-

quirement); Harper v. Virginia Board of Elections, 383

U.S. 663 (poll tax requirement).
But there is in this case no attack whatever

upon any of the voter eligibility requirements in

Mobile.
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i Io: The Chief Justice
Mr. Justice Brannan
Mr. Justice Vhite
" Mr. Justico Marshall
Mr. Justice Blackmun
Mr. Justice Powsll
Mr. Justice Rrbhnguts
Mr. Justics Stavens

From: Mr. Justice Stewa

Circulated: '
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: 3rd DRAFT
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No. 77-1844 r
— . L
City of Mf;?élﬁﬁgama’ et al, On Appeal from the United ?"
v ! States Court of Appeals f
: the Fifth Circuit. Vo
Wiley L. Bolden et al. for the Fifth Ciroul y
v 1
[January —, 1980] , i
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Mg. JusticE STEWART delivered the opinion of the Court.

The City of Mobile, Ala., has since 1911 been governed by {9
8 City Commission consisting of three members elected by S
the voters of the city at-large. The question in this case is
whether this at-large system of municipal elections violates
the rights of Mobile’s Negro voters in contravention of fed-
eral statutory or constitutional law.

The appellees brought this suit in the Federal District
Court for the Southern District of Alabama as a class action
on behalf of all Negro citizens of Mobile.* Named as de-
fendants were the city and its three incumbent Commis- .
sioners, who are the appellants before this Court. The ;‘ ‘
complaint alleged that the practice of electing the City Com- o
missioners at-large unfairly diluted the voting strength of
Negroes in violation of § 2 of the Voting Rights Act of 19652 Re
of the Fourteenth Amendment and of the Fifteenth Amend-
ment. Following a bench trial, the District Court found
that the constitutional rights of the appellees had been vio-
lated, entered a judgment in their favor, and ordered that the

1 Approximately 35.49% of the residents of Mobile are- Negro. e
279 Stat. 437, 42 U. 8. C. § 1973. The complaint also contained eclaims '

based on the First and Thirteenth Amendments and on 42 U. 8. C. § 1983

and 42 U. 8. C. §1985 (3). Those claims have not been pressed in this

Court.
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SUPREME COURT OF THE UNITED STATES
No. 77-1844

City of Mobile, Alabama, et al.,
Appellants,
v

Wiley L. Bolden et al.

On Appeal from the United
States Court of Appeals
for the Fifth Circuit.

[January —, 1980]

Mg. JusTice STEwWART delivered the opinion of the Court.

The City of Mobile, Ala., has since 1911 been governed by
a City Commission consisting of three members elected by
the voters of the city at-large. The question in this case is
whether this at-large system of municipal elections violates
the rights of Mobile’s Negro voters in contravention of fed-
eral statutory or constitutional law.

The appellees brought this suit in the Federal District
Court for the Southern District of Alabama as a class action
on behalf of all Negro citizens of Mobile.! Named as de-
fendants were the city and its three incumbent Commis-
sioners, who are the appellants before this Court. The
complaint alleged that the practice of electing the City Com-
missioners at-large unfairly diluted the voting strength of
Negroes in violation of § 2 of the Voting Rights Act of 1965,
of the Fourteenth Amendment and of the Fifteenth Amend-
ment. Following a bench trial, the District Court found
that the constitutional rights of the appellees had been vio-
lated, entered a judgment in their favor, and ordered that the

1 Approximately 35.49% of the residents of Mobile are Negro.

279 Stat. 437, 42 U. 8. C. §1973. The complaint also contained claims
based on the First and Thirteenth Amendments and on 42 U. S. C. § 1983
and 42 U, 8. C. §1985 (3). Those claims have not been pressed in this
Court.
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To: The Chief Justice
Mr. Justics Brannan
h LR !m‘}lj.ta

Mr. Jucilic
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SUPREME COURT OF THE UNITED STATES

No. 77-1844

City of Mobile, Alabama, et al.,

Appellants, On Appeal from the United

States’ Court of Appeals

V. ) g . -
| for the’ Fifth Circuit.
Wiley L. Bolden et al. or the X1 ircul

{January —, 1980]

Me. JusTicE STEWART announced the judgment of the Court
and delivered an opinion in which TuHE CHIEF JUSTICE,
Mkg. Justice PoweLL, and MRg. JusticE REENQUIST join.

The City of Mobile, Ala., has since 1911 been governed by
a City Commission consisting of three members elected .by
the voters of the city at-large. "The question in this case is
whether this at-large system of municipal elections violates
the rights of Mobile’s Negro voters in contravention of fed-
eral statutory or constitutional law.

The appellees brought this suit in the Federal District
Court for the Southern District of Alabama as a class action
on behalf of all Negro citizens of Mobile.* Named as de-
fendants were the city and its three incumbent Commis-
sioners, who are the appellants before this Court. The
complaint alleged that the practice of electing the City Com-
missioners at-large unfairly diluted the voting strength of
Negroes in violation of § 2 of the Voting Rights Act of 1965,
of the Fourteenth Amendment and of the Fifteenth Amend-
ment. Following a bench trial, the District Court found
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1 Approximately 35.4% of the residents of Mobile are Negro.

279 Stat. 437, 42 U. 8. C. §1973." The complaint also contained claims
based on the First and Thirteenth Amendments and on 42 U. 8. C. § 1983
and 42 U. S. C. §1985 (3). Those claims have not been pressed in this
Court,




Supreme Gonrt of the Ynited States
Washington, B. €. 205%3

CHAMBERS OF
T
JUSTICE POTTER STEWAR May 6, 1980

MEMORANDUM TO THE CONFERENCE

RE: CASES HELD FOR NO. 77-1844, MOBILE V. BOLDEN.

Two cases have been held pending the decision in Mobile, a
follows: '

f No. 78-492, Nevett v. Sides.

| The petitioners brought this suit in the United States
1 District Court for the Northern District of Alabama, alleging
‘ that the practice of electing at-large the 13-member city
council of Fairfield, Ala., abridged the right of Negro
citizens of that city to vote in violation of 42 U.S.C. §§1981
and 1983, and of the Fourteenth and Fifteenth Amendments.
Negroes comprise approximately 48 per cent of Fairfield's
population, and Negro candidates were elected to six of the
thirteen council seats in 1968, but to none of them in 1972.
Following trial, the District Court found that the at-large
elections impaired Negro voting strength, and ordered that the
be replaced by elections from eight single-member districts.
The Court of Appeals concluded that the trial court had not
made sufficient findings of fact in the light of Zimmer v.
McKeithen, 485 F.2d 1297 (CA 5 1973), and remanded the case to
| it for further consideration. On remand, the trial court found
that the petitioners had not established a constitutional
violation. The case was consolidated in the Court of Appeals
with three other cases involving claims of vote dilution,
including Mobile v. Bolden. The Court of Appeals affirmed,
Nevett v. Sides, 571 F.2d 209 (CA 5; Tjoflat, Simpson; Wisdom,
concurring), agreeing with the trial court that the petitioner
had not carried their burden under the so-called Zimmer factor§—~
The Court of Appeals' view of what proof is necessary to
sustain claims of unconstitutional vote dilution was
substantially disapproved by five members of the Court in
Mobile v, Bolden. However, since the Court of Appeals sustained
the findings of the trial court that the petitioners had not
carried even the burden imposed by Zimmer, there is no reason
for this case to be further considered in the light of Mobile
v. Bolden. Accordingly, I shall vote to deny certiorari. W
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, To: The Chief Justice
i Mr. Justices Brennan
Mr. Justice Stewart ;
Mr., Justice Marshall/ "
' Mr. Justice Blackmy N

Mr. Justice Powell
Mr. Justice Rohnguig
Mr. Justice |

Circulateqd:
1st DRAFT
’ Recirculated:
SUPREME COURT OF THE UNITED STATES
No. 77-1844

City of Mobile, Alabama, et al.,

Appellants, On Appeal from the United

States Court of Appeals

v {
) . for the Fif ircuit. "
Wiley L. Bolden et al. or the Fifth Circuit ;.i

[March —, 1980] ¥

M=, Justice WHITE, dissenting.

In White v. Regester, 412 U. S. 755 (1973), this Court unan-~ .
imously held the use of multimember districts for the election
of state legislators in two counties in Texas violated the Equal ; x
Protection Clause of the Fourteenth Amendment because, e
based on a careful assessment of the totality of the circum- ) S
stances, they were found to exclude Negroes and Mexican- Lo
Americans from effective participation in the political proc-
esses in the counties. Without questioning the vitality of
White v. Regester and our other decisions dealing with chal-
lenges to multimember districts by racial or ethnic groups, the
Court today inexplicably rejects a similar holding based on
meticulous factual findings and scrupulous application of the )
principles of these cases by both the District Court and the A
Court of Appeals. The Court’s decision is flatly inconsistent 1.
with White v. Regester and it cannot be understood to flow
from our recognition in Washington v. Davis, 426 U. S. 229 ge
(1976), that the Equal Protection Clause- forbids only pur-
poseful discrimination. Both the District Court and the

Court of Appeals properly found that an invidious discrimi- -
natory purpose could be inferred from the totality of facts ot
in this case. The Court’s cryptic rejection of their conclu- 3

sions ignores the principles that an invidious diseriminatory e

purpose can be inferred from objective factors of the kind
relied on in White v. Regester and that the trial courts are in
a special position to make such intensely local appraisals.




To: The Chief Justice
Mr. Justice Brennan
—_— ‘/%r Justice Stewart
Ir. Justice Marshall
Mr. Justice Blackmun

» Mr. Justice Powell
e 7O S Mr. Justice Rzhaquish

St Mr. Justice Stevens
From: Mr. Justice White °
Circulated:
2nd DRAFT Reciroulated: - WAR 196C
SUPREME COURT OF THE UNITED STATES
No. 77-1844

City of Mobile, Alabama, et al., .
Appellants, On Appeal from the United

. States Court of Appeals

Wiley L. Bolden et al. - for the Fifth Circuit.

[March —, 1980]

Mgr. Justice WHITE, with whom MR, JusTicE BRENNAN
joins, dissenting.

In Whate v. Regester, 412 U, 8. 755 (1973), this Court unan-
imously held the use of multimember districts for the election
of state legislators in two eounties in Texas violated the Equal
Protection Clause of the Fourteenth Amendment because,
based on a careful assessment of the totality of the circum-
stances, they were found to exclude Negroes and Mexican-
Americans from effective participation in the political proc-
esses in the counties. Without questioning the vitality of
White v. Regester and our other decisions dealing with chal-
lenges to multimember districts by racial or ethnic groups, the
Court today inexplicably rejects a similar holding based on
meticulous factual findings and scrupulous application of the
principles of these cases by both the District Court and the
Court of Appeals. The Court’s decision is flatly inconsistent
with White v. Regester and it cannot be understood to flow
from our recognition in Washington v. Davis, 426 U. 8. 229
(1976). that the Equal Protection Clause forbids only pur-
poseful discrimination. Both the District Court and the
Court of Appeals properly found that an invidious diserimi-
natory purpose could be inferred from the totality of facts
in this case. The Court’s cryptic rejection of their conclu-
sions ignores the principles that an invidious discriminatory
purpose can be inferred from objective factors of the kind
relied on in White v. Regester and that the trial courts are in
a special position to make such intensely local appraisals,
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No. 77-1844

City of Mobile, Alabama, et al.,
Appellants,
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Wiley L. Bolden et al.
[March —, 19801

Mr. Justice WHITE, with whom MR, JusTiCE BRENNAN
joins, dissenting.

In White v. Regester, 412 U, S. 755 (1973), this Court unan-
imously held the use of multiimember districts for the election
of state legislators in two counties in Texas violated the Equal
Protection Clause of the Fourteenth Amendment because,
based on a careful assessment of the totality of the circum-
stances, they were found to exclude Negroes and Mexican-
Americans from effective participation in the political proc-
esses in the counties. Without questioning the vitality of
White v. Regester and our other decisions dealing with chal-
lenges to multimember districts by racial or ethnic groups, the
Court today inexplicably rejects. a similar holding based on
meticulous factual findings and scrupulous application of the
principles of these cases by both the District Court and the
Court of Appeals. The Court’s decision is flatly inconsistent
with White v. Regester and it cannot be understood to flow
from our recognition in Washington v. Davis, 426 U. S. 229
(1976), that the Equal Protection Clause forbids only pur-
poseful discrimination. Both the District Court and the
Court of Appeals properly found that an invidious discrimi-~
natory purpose could be inferred from the totality of facts
in this case. The Court’s cryptic rejection of their conclu-
sions ignores the principles that an invidious discriminatory
purpose can be inferred from objective factors of the kind
relied on in White v. Regester and that the trial courts are in

a special position to make such intensely local appraisals.

On Appeal from the United
States Court of Appeals
for the Fifth Circuit,

»
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To: The Chief Justice
Mr. Justice Brsnnan
Mr. Justice Stawart
“Ar. Justice Marshall

Mr. Juctics
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Mr. Justice
Mr. Justice Stevens -
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City of Mobile, Alab 1.
1ty of Mobrle, Alabama, et al, On Appeal from the United

Appellants
ppetiants, States Court of Appeals

v, . [ Af
Wiley L. Bolden et al. for the Fifth Circuit.

[March —, 1980]

Me. Justice WHITE, dissenting, (

In White v. Regester, 412 U. 8. 755 (1973), this Court unan~

imously held the use of multimember distriets for the election
of state legislators in two counties in Texas violated the Equal
Protection Clause of the Fourteenth Amendment because,
based on a careful assessment of the totality of the circum-
stances, they were found to exclude Negroes and Mexican-
Americans from effective participation in the political proc-
esses in the counties, Without questioning the vitality of
White v. Regester and our other decisions dealing with chal-
lenges to multimember districts by racial or ethnic groups, the
Court today inexplicably rejects a similar holding based on
meticulous factual findings and serupulous application of the
principles of these cases by both the District Court and the
Court of Appeals. The Court’s decision is flatly inconsistent
with White v. Regester and it cannot be understood to flow
from our recognition in Washington v. Davis, 426 U. S. 229
(1976), that the Equal Protection Clause forbids only pur-
poseful discrimination. Both the District Court and the
Court of Appeals properly found that an invidious discrimi-
natory purpose could be inferred from the totality of facts
in this case. The Court’s cryptic rejection of their conclu-
sions ignores the principles that an invidious discriminatory
purpose can be inferred from objective factors of the kind
relied on in White v. Regester and that the trial courts are in
a special position to make such intensely local appraisals,
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CHAMBERS OF
JU‘STlCE THURGOOD MARSHALL December 10’ 1979

Re: Nos. 77-1844 - City of Mobile v. Bolden
~° ~ 78-357 " - Williams v, Brown

Dear Bill:
I will be happy to undertake the dissent.

Sincerely,

?ﬁ, .

L 4

Mr. Justice Brennan

cc: Mr, Justice White
Mr, Justice Blackmun
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January 17, 1980

Re: No. 77-1844 - City of Mobile v. Bolden
No. 78-357 - Williams v. Brown
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Dear Potter:

In due course T will circulate a dissent
in these cases,

Sincerely,

M -

O UL ——

Mr. Justice Stewart

cc: The Conference




Ist DRAFT
' SUPREME COURT OF THE UN ITED STATES

Nos. 77-1844 anp 78-357

City of Mobile, Alabama, et al.,
Appellants,
77-1844 V.
Wiley L. Bolden et al. On Appeals from the United
States Court of Appeals

Robert R. Williams et al., for the Fifth Circuit.
Appellants,
78-357 V.

Leila G. Brown et al,
[February —, 1980]

MR. JusTice MARSHALL, dissenting,.
The American ideal of political equality, conceived in the

earliest days of our colonial existence and fostered by the
o . language of the Declaration of Independence,
vaer tolerate the limitation of the right to vote to
white propertied males. Our Constitution has been amended
six times in the movement toward a democracy for more than
the few,® and this Court has interpreted the Fourteenth
Amendment to provide that “a citizen has a constitutionally
protected right to participate in elections on an equal basis
with other citizens in the jurisdiction,” Dunn v. Blumstein, 405
U. 8. 330, 336 (1972). The Court’s decision today is in a
different spirit. The Court concludes that, in the absence of
proof of intentional discrimination by the State, the right to
vote provides the politically powerless with nothing more than
the right to cast meaningless ballots.
The District Court in both of these cases found that the
challenged multimember districting schemes unconstitutionally
diluted the Negro vote. These factual findings were upheld

17, 8. Const., Amdts. 15, 17, 19, 23, 24, 26,
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

Nos. 77-1844 anD 78-357

City of Mobile, Alabama, et al.,
Appellants,
77-1844 V.
Wilev L. Bolden et al. On Appeals from the United
’ States Court of Appeals

Robert R. Williams et al., for the Fifth Circuit,
Appellants,
78-357 U2

Leila &, Brown et al.
[February —, 19801

Mg, Justice MarsHALL, with whom Mg, JusTicE BreEN-
NaAN* joins. dissenting,

The American ideal of political equality, conceived in the
earliest days of our colonial existence and fostered by the
egalitarian language of the Declafation of Independence,
could not forever tolerate the limitation of the right to vote td
white propertied males. Our Constitutioh has been amended

-six times in the movement toward a democracy for more than

the few! and this Court has intérpréted the Fourteenth
Amendment to provide that “a citizén has a constitutionally
protected right to participate in élections on an equal basis
with other citizens in the jurisdiction,” Dunn v. Blumstein, 405
U. S. 330, 336 (1972). The Court’s decision today is in a
different spirit. The Court concludes that, in the absence of
proof of intentional discrimination by the State, the right to
vote provides the politically powerless with nothing more than
the right to cast meaningless ballots.

*Mr. Justice BRENNAN joins all of this opinion but the second para-
graph of Part IV,
P U, 8. Const,, Amdrs. 15, 17, 19, 23, 24, 28,
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES

Nos., 77-1844 anp 78-3537

City of Mobile, Alabama, et al.,,
Appellants,
77-1844 v.
Wiley L. Bolden et al. On Appeals from the United
States Court of Appeals
Robert R. Williams et al,, for the Fifth Cireuit,
Appellants,
78-357 v.

Leila G. Brown et al.

[February —, 1980]

MRr, Justice MarsmHALL, with whom Mg, JusTicE BreNn-
NAN* joins, dissenting,

The American ideal of political equality, conceived in the
earliest days of our colonial existence and fostered by the
egalitarian language of the Declaration of Independence,
could not forever tolerate the limitation of the right to vote to
white propertied males. Our Constitution has been amended
six times in the movement toward a democracy for more than
the few,! and this Court has interpreted the Fourteenth
Amendment to provide that “a citizen has a constitutionally
protected right to participate in elections on an equal basis
with other citizens in the jurisdiction,” Dunn v. Blumstein, 405
U. S. 330, 336 (1972). The Court’s decision today is in a
different spirit. The Court concludes that, in the absence of
proof of intentional discrimination by the State, the right to
vote provides the politically powerless with nothing more than
the right to cast meaningless ballots.

*MR. JusTice BRENNAN joins all of this opinion but the second para-
graph of Part IV,
1 U. 8. Const., Amdts. 15, 17, 19, 23, 24, 26,
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4th DRAFT
SUPREME COURT OF THE UNITED STATES

Nos. 77-1844 anp 78-357

City of Mobile, Alabama, et al.,
Appellants,
77-1844 v,
Wiley L. Bolden et al. On Appeals from the United
States Court of Appeals

Robert R. Williams et al., for the Fifth Circuit.
Appellants,
78-357 v,

Leila G. Brown et al.
[April —, 1980]

Mgr, Justice MarsHaLL, with whom Mg, JusTicE Bren-
NaN"® joins, dissenting.

The American ideal of political equality, conceived in the
earliest days of our colonial existence and fostered by the
egalitarian language of the Declaration of Independence,
could not forever tolerate the limitation of the right to vote to
white propertied males. Our Constitution has been amended
six times in the movement toward a democracy for more than
the few,! and this Court has interpreted the Fourteenth
Amendment to provide that “a citizen has a constitutionally
protected right to participate in elections on an equal basis
with other citizens in the jurisdiction,” Dunn v. Blumstein, 405
U. S. 330, 336 (1972). The Court’s decision today is in a

} different spirit. Indeed, a plurality of the Court concludes
that, im the absence of proof of intentional discrimination by
the State. the right to vote provides the politically powerless
with nothing more than the right to cast meaningless ballots.
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*Mr. JusTicE BrRENNAN joins all of this opinion but the second para-
graph of Part IV.
1. 8. Const., Amdts. 15, 17, 19, 23, 24, 26.
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5th DRAFT
SUPREME COURT OF THE UNITED STATES

Nos., 77-1844 anp 78-357

City of Mobile, Alabama, et al,,
Appellants,

77-1844 v
Wiley L. Bolden et al. On Appeals from the United
States Court of Appeals
Robert R. Williams et sl., for the Fifth Circuit.
Appellants,
78-357 v.
Leila G. Brown et al.

[April —, 1080]

Mg. JusTicCE MARsHALL, with whom MR, JusTICE BREN-
NAN" joins, dissenting,. ,

The American ideal of political equality, conceived in the
earliest days of our colonial existence and fostered by the
egalitarian language of the Declaration of Independence,
could not forever tolerate the limitation of the right to vote to
white propertied males. Our Constitution has been amended
six times in the movement toward a democracy for more than
the few,! and this Court has interpreted the Fourteenth
Amendment to provide that “a citizen has a constitutionally
protected right to participate in elections on an egual basis
with other citizens in the jurisdiction,” Dunn v. Blumstein, 405
U. 8. 330, 336 (1972). The Court’s decision today is in a
different spirit. Indeed, a plurality of the Court concludes
that, in the absence of proof of intentional discrimination by
the State, the right to vote provides the politically powerless
with nothing more than the right to cast meaningless ballots.

*Mg. JusTicE BRENNAN joins all of this opinion but the second para--

graph of Part IV,
L1, 8. Const., Amdts. 15, 17, 19, 23, 24, 26.

SSTYONOD 40 XYVHEIT ‘NOISIAIA LATHDSANVH ARHL J0 SNOTIDHTTOD AHL HO¥A aA3IDNA0UATH




Nof‘e: ol ¢ hang ek

. ‘ ) .
/’)/‘755 ¢ ,fa,.f»ﬂ-{‘@.&

18 APR 1a8p

6th DRAFT
SUPREME COURT OF THE UNITED STATES

Nos. 77-1844 AnD 78-357

City of Mobile, Alabama, et al,,
Appellants,
77-1844 v.
Wiley L. Bolden et al. On Appeals from the United
States Court of Appeals
Robert R. Williams et al., for the Fifth Cireuit.
Appellants,
78-357 v,
Leila G. Brown et al.

[April —, 1980]

’ Mg. JusTicE MaRSHALL, dissenting.

The American ideal of political equality, conceived in the
earliest days of our colonial existence and fostered by the
egalitarian language of the Declaration of Independence,
could not forever tolerate the limitation of the right to vote to
white propertied males. Our Constitution has been amended
six times in the movement toward a democracy for more than
the few,' and this Court has interpreted the Fourteenth
Amendment to provide that “a citizen has a constitutionally
protected right to participate in ¢lections on an equal basis
with other citizens in the jurisdiction,” Dunn v. Blumstein, 405
U. S. 330, 336 (1972). The Court’s decision today is in a
different spirit. Indeed, a plurality of the Court concludes
that, in the absence of proof of intentional discrimination by
the State, the right to vote provides the politically powerless
with nothing more than the right to cast ineaningless ballots.

The District Court in both of these cases found that the
challenged multimember districting schemes unconstitutionally
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Attached is a copy of an article in §

&

yesterday's New York Times concerning the 5

=

latest developments in our Mobile case. é

Sincerely, =

.M. 2
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Black Representatton Could Be Set Back as ¢ K
ofRu!mgAIlowmgA t-Large Elections in i oozio

" ByJOHNHERBERS
Special to The New York Times

MOBILE, Ala., May 8 — When Mobile's
five-member school board met this week,
Dan Alexander, the president, moved|
quickly to the first order of business: He
dismissed the board’s two black mem-
bers, declaring that their votes would no
longer be valid under a new Supreme
Court ruling.

The two black members had been
chosen to represent individual, predomi.
nantly black districts. Now, however, the
High Court has ruled that this city can le-
gally follow its preference and elect pub-
lic officials at large, thdlt is, to represent
the city as a whole, even though that sys-

tem might preclude the election of blacks
or whites who openly espouse black
causes.

Across the South, 2 movement to insti-
tute district elections has been halted in
its tracks by the ruling. The widespread
trend away from at-large voting {or city,
county, school board and state lezislative
offices had becn proceeding under the
pressures of a series of previcus Supreme
Court rulings.

Switched Under Court Order

The Mobile board nad switched reluc.
tantly to district clections in 1978 under &
Federal court order that held that at.
large elections in this city, where blacks
make up one-third of the clectorate, were
anunconstitutional barrier to black polit-
ical participation. The two mostly tlack
districts, the first to hold clections under
2 cystem of staggered ierms, then se-
lected two dlacks, Norman G. Cox and
Robert Gilliard, toreprasent them,

On April 22, the Supreme Court over.:
turned the order, which had been ap-
proved by the Uiited States Court of Ap-
peals for the Fifth Circuit.

The decision has had major repercus.
sions, not only int Mobhiiz but also across
the South and in Washington. Scores of
suits in the courts and in preparation
must be be redrawn and re-argued on
new grounds. Officials of secme jurisdic-

tions are now censidering switching back
tothe at-large cystem

Justice Dept. Re-evalusates Policy

The Justice Depariment, which had
been supporting the movemcent with law-
suits and bricfs in privately sponsored
cases, says that it is re-evaluaiing its
policy in the light of the dccision, and
civil rights lawyers in the South say that
there are reports that ti:e Jdepartment
will no longer join in such iegal elforts.

The 6-t0-3 ruling, which was accompa-
nied by three disserting and two concur-
ring opinions, has caused considerzble
confusion. But lawyors on both sides say
there is evidence that the High Courty
made an important reversal and scems 10 ‘.
be trying to iind waye t0 withdraw tbe,
Fegeral pﬂsen"e fw)“n ctate and .ccaii

history had ceen left largely to the states. !

“The messace from the Supreme Court!
to the black folks in this community :md{

toblacks in the United Stutes everywhered

ought to be clear, and that is the Supreme |
ng

Court of the Un.’tm Sfd((‘ is tj'*vd of A
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tions that had switched to district elec- |

elections, which for mest of the nation's
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Quling Halts

Contlpucd From Page Al

Court's decision. .
“They believe the Civil War is over,
they believe Reconstruction is over, they
believe Jim Crow is over and they now te-
lieve the civil rights movement is over,”
Mr. Blacksher continued. ““The blucks
are no longer entitied to consideration in
light of 300 years of official oppression.
They’'re just another group out there, like
Catholics and Protestants, I suppose.”
Mr. Blacksher’s opponent in the case,
Fred Collins, the Mobile City Attorney,
expressed the same opinion in a different
way. Citing a passage from Justice Pot-
ter Stewart’s main decision about the
legal complications that might arise if
the courts had to rule on the political
rights of Irish Americans, Italian Ameri-
cans, Polish Americans, Jews, Roman

1Catholics and Protestants, Mr. Collins

saidinaninterview:

‘““That is what they’re talking about.
You know, are we going to go to Salt Lake
City and make them rearrange their
form of government because the Mor-
mons might be over-represented? This is
what the Court was talking about: There
is nothing in the U.S. Constitution that
guarantees anybody the right to win an
election.”

15 Years of Black Progress

1f Mr. Blacksher and Mr. Collins are
right, 15 years of steady progress in ac-
cess to public office and representation
for Southem blacks may be ending.

Under the Voting Rights Act of 1965 and
a series of Federal court opinions, most
barriers against black voting have been
removed, and black pacticipation has
transformed Southern politics, removing
racial discrimination as an issue in most
elections. Recent efforts, however, have
centered on areas where blacks form sub-
stantial minoritities but have not been
representexd in politics proportionate to
their numbers because officials are
elected at large. In Mississippi, forexam-
ple, where blacks make up about 40 per-
cent of the population, the number of
blacks in the 174¢-member Legislature in-
creased from one to 17 after court-man-
dated redistricting. .

Frank Parker, head of the Mississippi
office of the Lawyers Committee for Civil
Rights Under Law, said that seven cities
in that state, Aberdeen, Columbus, Hazle-
hurst, Meridian, Picayune, West Point
and Yazoo City, had voluntarily changed
from at-large elections to district elec-
tions on the basis of legal precedent that
predated the Mobile decision.

In fact, that decision ended a long
series of decisions by the Supreme Court
and the United States Court of Appeals
for the Fifth Circuit, that systems of elec-
tion had to be changed if the plaintiifs
showed that the existing sysyem had the
effect of lessening minority voting power.

Offictals from four other cities in Mus-
sissippi, Jackson, Hatuesbhurg, Green-
villé¢ and Greenwond, are in court inan ef-
fort to preserve governing boards or com-

,missions thut are elected at large, Mr.

L

rowspaper in Mobile, a few days after the-

Tread to District Election
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Wiley Bolden, a black activist, at his home in Mobile, Ala. In 1975, he sued to

bar the City Commission and the school

large basis, a procedure that couid preclude the election of blacks.
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board from electing ¢ificlzls on an at~

Parker said. So are a number of cities
and counties in other states, including
Little Rock, Ark., Jackson, Tenn., East
Baton Rouge Parish, La., and Dallas
County in Alabama.

The Justice Department has filed suit
against Scuth Carolina, seeking to re-
quire that at-large elections in large Sen-
ate districts be eliminated, but it asked
that proceedings in that case bz sus-
pended pending jts evaluation of the Mo-
bile decision. A similar suit is pending be-
fore the State Supreme Court in Florida,
where an effort is being made to put more
blacks and Republicans in the Legislia-
ture, and a number of jurisdictions, in-
cluding Memphis, anticipated lawsuits
challenging their at-large elections.

Rapid Changes in Mobile

Mobile, the subject of the decision, pro-
vides a good example of what is at issue
in hundreds of other communities. Ala-
bama was a major battleground &f the
civil rights movement in the 1960’s. In
most of that period, Mobile, with its long

| gomery and Birmingham did.

history, its Catholic influence and che lan-
guid atmosphere that is characteristic of
a number of Gulf ports, never confronted
the civil rights movement the way Mont-

In recent years, however, the city has
enjoyed rapid economic and poupulation
growth. 1t has become a center of heavy
and iight industry. Rural people from
throughout South Alabama and beyond
have moved in to take the jobs, diluting
the Catholic and urban influences. X

Eighty-six-year-cld Wiley Bolden, who!
founded the first chapter of the Naticna!
Association for the Advancement of Col-
ored People here, became the plaiatff in,
a class action lawsuit in 1975 challenging
the at-large City Commission, and a com-
panion suit was {iled against schooi board |
elections. At the trial, the racist cam-
paigns run against white moderates, the
poor representation of hlacks in the city !
government and the apparent inability of %
any black to win elective office were;
cocumented. !
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Re: No. 77-1844 - City of Mobile v. Bolden

Dear Potter:

I hope you do not mind if, for now, I await the
dissent in this case.

Sincerely,

P
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T———

Mr. Justice Stewart

cc: The Conference




Supreme Qonrt of the HUnited Sintes
Washington, B. €. 205%3

CHAMBERS OF Apr il 2 ’ 1980

JUSTICE HARRY A. BLACKMUN

Re: No. 77-1844 - City of Mobile v. Bolden

Dear Potter:

I have finally decided not to write and thus to add
to the many pages already submitted for this case. There-
fore, please note at the end of your opinion: "Mr. Justice
Blackmun concurs in the result.”

Sincerely,

Ao

g

Mr., Justice Stewart

cc: The Conference
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Supreme Gonrt of the Hnited States
e Waslington, B. §. 20543

CHAMBERS OF :
JUSTICE HARRY A. BLACKMUN . April 11, 1980

Re: No. 77-1844 - City of Mobile v. Bolden

Dear Potter:

Now that I am writing separately, you should eliminate
the last line appearing on page 24 of your opinion.

Sincerely,

il

Mr. Justice Stewart

cc: The Conference
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' . . Fli—[ ‘mpy To: The Chicl Justice

Mr. Justice Brennan 4
< C Mr. Justice Stowart
Mr. Justice White
Mr., Justice Marshall
- Mr. Justice Powall
. Mr. Justice Rehnquist
Mr. Justice Stevens

From: Mr. Justice Blackmua

Circulated: APR 11 1980

‘ . Recirculated:

No. 77-1844 - City of Mobile v. Bolden

MR. JUSTICE BLACKMUN, concurring in the result.

Assuming that proof of intent is a prerequisite to appellees'

.

prevailing on their constitutional claim of vote dilution, I am

inclined to agree with MR. JUSTICE WHITE that, in this case, "the

findings of the District Court amply support an inference of

purposeful discrimination,"” post, at (slip op. at 10). I

concur in the Court's judgment of reversal, however, because 1

believe that the relief afforded appellees by the District Court

was not commensurate with the sound exercise of .judicial

discretion.
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Circulnoizd.

1st PRINTED DRAFT pocsipoulate

SUPREME COURT OF THE UNITED STATES

No. 77-1844

City of Mobile, Alabama, et al.,
Apellants,
v,
Wiley L. Bolden et al,

[April —, 1980]

On Appeal from the United
States Court of Appeals
for the Fifth Circuit.

M-=. JusTicE BLACKMUN, concurring in the result.

Assuming that proof of intent is a prerequisite to appellees’
prevailing on their constitutional claim of vote dilution, I am
inclined to agree with MRr. JusTice WHITE that, in this case,
“the findings of the District Court amply support an inference
of purposeful diserimination,” post, at — (slip op., at 10). I
concur in the Court’s judgment of reversal, however, because I
believe that the relief afforded appellees by the District Court
was not commensurate with the sound exercise of judicial
discretion,

It seems to me that the city of Mobile, and its citizenry,
have a substantial interest in maintaining the commission
form of government that has been in effect there for nearly 70
years. The District Court recognized that its remedial order,
changing the form of the city’s government to a mayor-council
system, “raised serious constitutional issues.” 423 F. Supp.
384, 404 (SD Ala. 1976). Nonetheless, the court was “unable
to see how the impermissibly unconstitutional dilution can be
effectively corrected by any other approach.” Id., at 403.

The Court of Appeals approved the remedial measures
adopted by the District Court and did so essentially on three
factors: (1) this Court’s preference for single-member dis-
tricting in court-ordered legislative reapportionment, absent
special circumstances, see, e. g., Connor v. Finch, 431 U. S.
407, 415 (1977); (2) appellants’ noncooperation with the
District Court’s request for the submission of proposed

. APR 141980
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January 7, 1980

No., 77-1844 Mobile v. Bolden

Dear Potter:

As I indicated in our telephone talk Saturday, T
like vour opinion in this case and expect to join it. It may
serve the purpose of moving the Court back to the Whitcomb
view that no group is entitled, as a matter of right, to
repraesentation in an elected body. Since Whitcomb, the Court
has moved - though not in a straight line - away from that
sound doctrine, primarily in cases under §5 of the Voting
Rights Act.

I do have a few suggestions for your opinion that
are attached to this letter. T will state briefly my reasons
for thinking that these may blunt some of the criticism from
dissenters.

The first suggestion is based on the presence in
the Fifteenth Amendment of the word "abridge". My proposed
modification would give appropriate recognition to that word
without, I believe, diluting the force of your opinion.

The second suggestion is prompted by the difficulty
of distinguishing White v. Register. That decision - which
is the highwater mark of the Court's movement away from
Whitcomb - is not easy to distinguish from the present case.
It seems to me that the language I suggest would be less
vulnerable to criticism by the dissent than the sentence I
would omit. This, of course, is a judgment call. I do think
it is helpful to emphasize the Mexican-American presence.




~

N The third suggestion concerns the language in the

second paragraph of footnote 16, p. 14. T am not sure what
yvou have in mind, but guess that you may be thinking of the
school board case. I agree that there was evidence of the
board's participation in efforts to defeat legislation that
would have changed the system of electing board members.
Whether this evidence, considered in light of other relevant
evidence, is enough to bring about a different answer in the
school board case is an open question with me - although that
case 1s much closer than this one.

Also, I am puzzled by the last sentence in note 16,
as it can be read as an open invitation for a further attack
on "Mobile's present government®™ (although presumably against
some future members of the Board of Commissioners). I would
prefer not to extend such an invitation. This litigation
should come to an end. If the Commissioners ignore the
message of your opinion, a new suit can be instituted.

If T understand what you hawve in mind, I have
suggested the language changes in the last sent=znce of
Note 16, as set forth in the enclosed memovrandum.

T am not sending copies of this letter to the other
Chambers.

Sincerely,

Mr. Justice Stewart

LFP/lab



1/7/80

No. 77-1844, City of Mobile v. Bolden

Possible lanquage changes in the draft opinion
circulated January 4, 1980:

1/ 1In place of the first sentence of the last
varagraph that begins on page 7:
"The answer to the appellees' argument is that they have not
been denied the right to votes by asnyone and there has be=2n no
finding that the city commission elections in Mcbile have
been designed intentionally to abridge the voting rights of
Negroes.”

2/ At the end of the carryover paragraph from page
9 to page 10, T would drop the last sentence and insert
language substantially as follows:
"In so bholding, the Court relied upon evidence in the record
that included a long history of official discrimination
against minorities as well as indifference to their needs and
interests on the part of white elected officials. The Court
also found in each county additional factors that restricted
the access of minority groups to the political process. In

one county, Negroes effectively were excluded from the



—

process of slating candidates for the Democratic Party, while
the plaintiffs in the other county were Mexican-Americans who
"suffer[ed] a cultural and language barrier" that made
"participation in community processes extremely difficult,
particularly . . . with respect to the political 1life" of the
county. 1Id., at 768 (footnote omitted)."

3/ Substitute for the last two sentences of
footnote 16 language along the following lines:
"There has been no finding, however, that any legislative
action involving Mobile's electoral processes was motivated
by discriminatory purpcses. See 423 F. Supp., at 387. We
therefore attach no significance to the proposals for change
that were defeated. Of course, evidence of racially
motivated opposition to legislative change by a local
governmental entity would be highly relevant in voting rights
litigation.”

4/ Minor language modifications appear on pages 10

and 13.
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[ D*’;CHAMBEQS OF
JUSTICE LEWIS F. POWELL, JR.

-January 15, .1980 .

77-1844 City of Mobile v. Bolden

Dear Potter:

Please join me.

Sincerely,

L ot

Mr. Justice Stewart

1fp/ss

cc: The Conference
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February 28, 1980

77-184f} City of Mobile v. Bolden
j

Dear Potter:

Followina our recent telephone talk, 1 have
discussed Thurgood's dissent more carefullv with my clerk,
David Stewart.

At my request he has reduced to a memorandum an
elaboration of the ideas sugqgested in your draft footnotes,
together with some additional thoughts. Thurgood's dissent
is vulnerable when our decisions are properlv avplied, but it
is facially impressive. I think it warrants a full response.

Apart from my interest in having "my side" prevail
in a case, I view this case as critical to the successful
governance of our cities. I know from experience that wholly
without regard to minorities, a ward system is detrimental to
good municipal government. If a decision by this Court
reaquired wards, and that thev be shaped to assure
proportional representation of identifiable "political
groups", our cities could become jungles.

Sincerely,

Mr. Justice Stewart

1fp/ss



LK ‘CHamBERs oF
USTICE WILLIAM H. REHNQUIST

-

, N : January 9, 1980

STATAO JATYISNNVYH FHI J0 SNOTIOTTION TAHIL HOXA TADNAOA,

No. 77-1844 - City of Mobile v. Bolden

Dear Potter:

Please join me.

Sincerely,

7

Mr. Justice Stewart

Copies to the Conference

NOT




Suprems Gourt of the Pited Sates
‘¢ WWwehington, B. . 20543

o CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

A\

January 10, 1980 j‘]

77-1844 - City of Mobile Alabama v. Bolden

Dear Potter:

As I hope I indicated at Conference, my reasons for
voting to reverse the judgment of the Court of Appeals are
somewhat different from those set forth in your opinion
for the Court. Even though I will therefore probably
write separately, it may be useful to you to have me
indicate in brief form the points of difference between us.

First, in view of the fact that the Court found an
implied cause of action under § 5 of the Voting Rights Act
in Allen v. State Board of Education, 393 U.S. 544, and in
view of the further fact that none of our recent cases
casts any doubt on the viability of Allen, I do not agree
that the assumption that there is a private right of
action to enforce § 2 is "dubious.”

‘Second, I also disagree with the portion of the
opinion that holds that the Fifteenth Amendment cannot be
violated unless the State action is motivated by
discriminatory purpose. I do not think the prior cases
compel this result; nor do I think it is necessary to so
decide in this case in order to reverse, even on the
ground that you select in Part IIT.

STHINON A0 IYNITT SNOTCSTATA TITNICANYR FHI A0 SNOTIATTION THI WOUI THONAOHd
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" Third, I believe the Fifteenth Amendment does place
¥ limitations on a State's ability to draw district

¥ boundaries, and therefore that the simple answer to the
s Fifteenth Amendment contention which you give at the

2
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bottom of page 7 and the top of page 8 is insufficient.” ’
realize that Gomillion can be - interpreted as a case .. -.
involving a denial of the right to vote, but I think it
more correct to analyze the case as one striking down' ar
impermissible gerrymander.

Fourth, although I agree with most of what you say i
Part IV, I believe the so-called "discriminatory purpose"
standard is somewhat confusing and may have different
meanings in a districting case than in various other
contexts such as the employment discrimination involved in
Washington v. Davis. If "purpose” is the standard, it
may be important to identify the governmental entity whose
purpose is controlling. 1Is it the City of Mobile, or is
it the Alabama Legislature? If the latter, then almost
all of the evidence of discriminatory purpose on which the
Fifth Circuit relied is quite irrelevant.

I
i
{

Finally, in my own thinking I have been assuming that |
we are deciding the question that you leave open in the
last sentence of footnote 16. 1In short, there is no
question about the legitimacy of the Mobile council form
of government at its inception; the question is whether
the retention of that system today can only be explained
as having been based on racial factors or other "grounds
wholly irrelevant to the achievement of a valid State
objective." Turner v. Foust, 396 U.S. 346, 362.

Because this is sych an important case, I hope you
will bear with me if it takes me longer than usual to put
an opinion together. ’

Respectfully,

‘sSeTIINOY A0 IMHTT SNOISTAIA LIATHIOSANVH THI A0 SNOIILOTTION m RO3A Gjbﬂ(loa-i
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Mr. Justice Stewart

Copies to the Conference




1st DRAFT .
SUPREME COURT OF THE UNITED STATES

No. 77-1844

City of Mobile, Alabama, et al.,
Appellants,
v

Wiley L. Bolden et al.
[March —, 1980]

On Appeal from the United
States Court of Appeals
for the Fifth Circuit,

MR. JusTicE STEVENS, concurring in the judgment.

At issue in this case is the constitutionality of the city
of Mobile’s commission form of government. Black citizens
in Mobile, who constitute a minority of that city’s registered
voters, challenged the at-large nature of the elections for the
three positions of City Commissioner, contending that the
system “dilutes” their votes in violation of the Fifteenth
Amendment and the Equal Protection Clause of the Four-
teenth Amendment. While 1 agree with the Court that no
violation of respondents’ constitutional rights has been demon-
strated, my analysis of the issue proceeds along somewhat
different lines.

In my view, there is a fundamental distinction between state
action that inhibits an individual’s right to vote and state
action that affects the political strength of various groups
that compete for leadership in a democratically governed
community. That distinction divides so-called vote dilution
practices into two different categories ‘“governed by entirely
different constitutional considerations,” see Wright v. Rocke-
feller, 376 U. S. 52, 56 (Harlan, J., concurring).

In the first category are practices such as poll taxes or
literacy tests that deny individuals access to the ballot. Dis-
tricting practices that make an individual’s vote in heavily
populated districts less significant than an individual’s vote in
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— : To: The Chief Justice

Yr. Justine Brannarp
Yr. Justian Stacart
T, Tust oo Fig
s T-s

Mr. Justice Stevens

-
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Circulated:

?2circulated: WR 2 8_78:6
2nd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 77-1844

City of Mobile, Alabama, et al.,

Appellants, On Appeal from the United

States Court of Appeals

V. . . h
for the Fifth
Wiley L. Bolden et al. o the Fifth Circuit,

[March —, 1980]

At issue in this case is the constitutionality of the city
of Mobile’s commission form of government. Black citizens
in Mobile, who constitute a minority of that city’s registered
voters, challenged the at-large nature of the elections for the
three positions of City Commissioner, contending that the
system “dilutes” their votes in violation of the Fifteenth
Amendment and the Equal Protection Clause of the Four-
teenth Amendment. While I agree with the Court that no
violation of respondents’ constitutional rights has been demon-
strated, my analysis of the issue proceeds along somewhat
different lines.

In my view, there is a fundamental distinction between state
action that inhibits an individual’s right to vote and state
action that affects the political strength of various groups
that compete for leadership in a demiocratically governed
community. That distinetion divides so-called vote dilution
practices into two different categories “governed by entirely
different constitutional considerations,” see Wright v. Rocke-
feller, 376 U. 8. 52, 58 (Harlan, J., concurring).

In the first category are practices such as poll taxes or
literacy tests that deny individuals access to the ballot. Dis~
tricting practices that make an individual’s vote in heavily
populated districts less significant than an individual’s vote in
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To: The Chiaf Just- -a

ar—
Mr. Justica # an
Mr. Justiae @ -0t
Mr. Justi~o .
Yr. Justicsn 11 ¢
d#r. Tustios Bl n

Ar. Trmtice Powall

3 - O
/3,8 ,00 Mr. Justice Rebnquist

Clocinr~ 77

From: Mr. Justice Stevens

Circulated:
3rd DRAFT Recirculated: AR 480
SUPREME COURT OF THE UNITED STATES

No. 77-1844

City of Mobile, Alabama, et al.,
Appellants,
2
Wiley L. Bolden et al.

[March —, 1980]

On Appeal from the United
States Court of Appeals
for the Fifth Circuit.

M-g. JusTiCcE STEVENS, concurring in the judgment.

At issue in this case is the constitutionality of the city
of Mobile’s commission form of government. Black citizens
in Mobile, who constitute a minority of that city’s registered
voters, challenged the at-large nature of the elections for the
three positions of City Commissioner, contending that the
system “dilutes” their votes in violation of the Fifteenth
Amendment and the Equal Protection Clause of the Four-
teenth Amendment. While I agree with MR, JUSTICE STEWART /
that no violation of respondents’ constitutional rights has been
demonstrated, my analysis of the issue proceeds along some-
what different lines.

In my view, there is a fundamental distinction between state
action that inhibits an individual’s right to vote and state
action that affects the political strength of various groups
that compete for leadership in a democratically governed
community. That distinction divides so-called vote dilution
practices into two different categories “governed by entirely
different constitutional considerations,” see Wright v. Rocke-
feller, 376 U. S. 52, 58 (Harlan, J., concurring).

In the first category are practices such as poll taxes or
literacy tests that deny individuals access to the ballot. Dis-
tricting practices that make an individual’s vote in heavily
populated districts less significant than an individual’s vote in
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