


FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISIONI”BIBRARI?OF’COH?RES .

R % ey e

REPRODUED

Supreme Qonrt of the Fited States
MWashington, B. €. 205%3

CHAMBERS OF
THE CHIEF JUSTICE

June 8, 1979

Re: (78-329 - Bellotti v. Baird

(
(78-330 - Hunerwadel v. Baird

Dear Lewis:

I join. However, there are some points on which we
can discuss several possible changes as the "paperflow"
proceeds.

Regards,

Mr. Justice Powell

Copies to the Conference




CHAMBERS OF
THE CHIEF JUSTICE

Re:

] RDDUQED FROH THE COLLECTIONS OF THE HANUSCRIPT DIVISION.

Supreme Qonrt of the Hrited States
Washington, B. €. 20543

June 25, 1979

78-329 - Bellotti v. Baird
78-330 - Hunexrwadel v. Baird

Dear Lewis:

I'm still with .

Reg S,

Mr. Justice Powell

Copies to the Conference
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Supreme Qourt of the Hnited 5&&?5
Washington, B. (. 20523

CHAMBERS OF
THE CHIEF JUSTICE

June 26, 1979

Re: (78-329 - Bellotti v. Baird
(78~-330 - Hunerwadel v. Baird

Dear Lewis:

I agree there are risks in the final hours of a
Term -- a hard one especially -- in "losing our
cool.” I try to govern my advocate instincts and
ignore barbs of the Brethren.

We should always avoid deciding cases not here
notwithstanding the natural desire to put things to
rest. Just as a dozen to twenty years ago our
predecessors opened "cans of worms," we have done so,
notably in Roe and Doe, but there are others.

Getting the worms back in the can is difficult.

At this stage I am prepared to go along with you.
I do not read your June 26 material as harsh, strident
or unseenmly.

Regards

Mr. Justice Powell

cc: Mr. Justice Stewart
Mr. Justice Rehngquist

YV ol 2E20 dpfemovier
o Ushe




[ O Z,y{g et ooty & M
Supreme Qonrt of the Hnited States
Waglington, B. (. 20543

CHAMBERS OF
JUSTICE W, J. BRENNAN, JR.

June 7, 1979

78-329 Bellotti v. Baird
78-330 Hunerwadel v. Baird

Dear Lewis,

As I suggested in our conversation yesterday, since (1)
it's possible that any opinion detailing what kind of statute
would be constitutional may have difficulty attracting five
votes, and (2) there seem to be five of us who agree that the
Massachusetts statute as authoritatively interpreted
unconstitutionally burdens the minor's right to choose whether

.or not to have an abortion, the best course may be to construct
an opinion for the Court around the points of general
agreement, avoiding even mention of areas of disagreement. I
would suggest a short, "bare bones" opinion simply identifying
the respects in which the Massachusetts statute is recognized
as unconstitutional by a majority of us, and not discussing the
"applications™ of the statute that your opinion holds would be
constitutional. Although this would not give Massachusetts the
rather extrordinary assistance they have asked for in writing a
constitutional statute, it would avoid the hazards of an
advisory-type opinion and would contain as much guidance as the
Court, given our division, is presently capable of giving
authoritatively. I recognize that this means a bottom line of
"affirm", but I see no other alternative.

Sincerely,

Mr. Justice Powell

9 Aerewssel Hlin crmT
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Suprente onrt of fiye Vinited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR. June 8 ]979
’

RE: Nos. 78-329 & 330 Bellotti & Hunerwadel v. Baird

Dear John:

Your opinion expresses precisely my view and there-
fore please join me. I would be delighted if it attracted
the joins of three more of our colleagues. If it should
not, I'd be willing to consider some other disposition
with a bottom 1ine of "Affirm" provided it was not incon-
sistent with what you've written.

Sincerely,

Mr. Justice Stevens

cc: The Conference
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Supreme Qonrt of the Hnited §taies
Washinglon, B. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

June 4, 1979

Re: No. 78-329 and 78-330, Bellotti v. Baird, etc.

Dear Lewis,

I think that your proposed opinion reflects not
only a great deal of hard work, but also an admirable
effort to bring some consensus out of the diversity of
views expressed during our Conference discussion of this
case. My view, however, still remains that a pregnant
minor should not have even the rather light burden that
you would require of satisfying the Superior Court that
her parents would probably deny consent and seek to
obstruct her efforts to seek judicial relief. 1In my
opinion, her burden should be only to convince the Court
that she is sufficiently mature to decide the matter for
herself or that an abortion would be in her best
interest. ‘My difference with the views you express
probably depends ultimately upon a dlfferlng assessment of
what is an "undue burden" as that phrase is used in the
last full paragraph on page 145 of the Court's opinion in
Bellotti v. Baird, 428 U.S. 132,

Realizing, however, that we are quite fragmented
in this case but nonetheless have a duty to produce a
Court opinion if one is possible, I would give hospitable
consideration to joining your opinion if my vote would
make a Court. As to the specific question contained in
your Memorandum to the Conference, I would prefer not to
request further certification on the part of the state
"court with respect to the question of severability. It
seems to me that severability is something of a misnomer
in this context, and I would simply hold the state statute
unconstitutional to the extent described in the opinion.
The problem will then be one for the state legislature.

Sincerely yours,
(?g‘
Mr. Justice Powell ’//

Copies to the anference




E) FROM THE COLLECTIONS OF THE MANUSCRIPT SION;"'"LORES "\,

- .Snprﬁ&;@ﬁhﬁinfﬂpﬁ%&hmﬁgﬁduigh
Hashington, B. (. 20543
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CHAMBERS QF
JUSTICE POTTER STEWART

June 5, 1979

Re: Nos. 78-329 and 78-330, Bellotti v. Baird

Dear Lewis,

My views conform substantially with those
expressed by Bill Rehnquist in his second letter to
you today about this case. In short, if your proposed
opinion, minus any discussion of severability, becomes
the opinion of the Court, I should suppose that it
would conclude by saying "to the extent indicated in
this opinion, the Massachusetts statute is unconsti-
tutional," or something to that effect. The judgment
of the District Court could then be "affirmed in part,
reversed in part," without any discussion of severability.
The Massachusetts Legislature could take it from there.

.

Sincerely yours,

_/)6,
Mr. Justice Powell l////

Copies to the Conference
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Supreme Qourt of the Hnited Staiw
Mashington, B. € 205%3

June 25, 1979

Re: Nos. 78-329 and 78-330,
Bellotti v. Baird, etc.

Dear Lewis,

I am glad to join your opinion as re-
circulated today, also agreeing to your proposal
to delete a large part of the second paragraph
of Part IV.

Sincerely yours,
Og,
I/
Mr. Justice wae]]

Copies to the Conference




Supreme Gonrt of the Hnited Stutes
Washinglon, B. €. 205%3

CHAMBERS OF
JUSTICE POTTER STEWART June 27, 1979

va

Re: 78-329 - Bellotti v. Baird

Dear Lewis:

Your proposed new footnote is satisfactory
to me.

Sincerely yours,

77

|7
Mr. Justice Powell ////
The Chief Justice

Mr. Justice Rehnquist




Supreme Qourt of e Hnited Stutes
Washington, B. . 20543

CHAMBERS OF

JUSTICE BYRON R. WHITE June 7, 1979

Re: No. 78-329 & 78-330 - Bellotti v. Baird;
Hunerwadel v. Baird

Dear Lewis,
I shall shortly circulate a very brief
dissent in this case.
Sincerely yours,

VW

Mr. Justice Powell
Copies to the Conference
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rom: M, Justice Whilte

June 7, 1979
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Circulated:

Recirculatsd:

Re: No. 78-329 - Bellotti v. Baird; and,
No. 78-330 - Hunerwadel v. Baird

MR. JUSTICE WHITE, dissenting.

I was in dissent in Planned Parenthood of Missouri v. Danforth, 428

U.S. 52, 94-95 (1976), on the issue of the validity of requiring the consent
of a parent when an unmarried woman under 18 years of age seeks an abortion. -
I continue to have the views I expressed there and also agree with much of
what MR. JUSTICE STEVENS said in dissent in that case. Id., ‘at 101-105.
I would not, therefore, strike down this Massachusetts law.

But even if a parental consent requirement of the kind involved in
Danforth must be deemed invalid, that does not condemn the Massachusetts
law, which, when the parents object, authorizes a judge to permit an abor-
tion if he concludes that an abortion is in the best interests of the child.
Going beyond Danforth, the Court how holds it unconstitutional for a state
to require that in all cases parents receive notice that their daughter seeks
an abortion and, if they object to the abortion, an opportunity to participate

in a hearing that will determine whether it is in the "best interests" of the

child to undergo the surgery. Until now, I would have thought inconceivable
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Supreme Qonrt of the United States
YWashington, D. . 205%3

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

June 19, 1979

Re: Nos. 78-329 and 78-330 ~ Bellotti and
‘ Hunerwadel v. Baird

Dear John:

Please join me in your concurring in part and
dissenting in part opinion. ,

Sincerely,

7in

Mr, Justice Stevens

cc: The Conference’
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Suprente Qaurt of the Fnited Staies
Washington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A.BLACKMUN _ June 18, 1979

Re: No. 78-329 - Bellotti v. Baird
No. 78-330 - Hunerwadel v. Baird

Dear Lewis:

I have read and reread your proposed opinion for the
Court in these cases. Potter stated in his letter of
June 4 to you that the proposed opinion reflects a great
deal of hard work and an effort to bring some consensus
out of the diversity of views expressed during our
Conference discussion. I have been through these woods.
before and I know how sticky and difficult the going is
in this general area.

There is much in your opinion with which I could
agree, but there are also parts I could not join. I
have concluded, after much thought, that on balance I
shall vote merely to affirm. I definitely would not
reach the question of severability by way of certifi-
cation to the Supreme Judicial Court. I therefore am
joining John's brief opinion.

Sincerely,

A2

————

Mr. Justice Powell
cc: The Conference
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Suprems Qouzt of the Fiited States ’“
Waslhington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN
: June 18, 1979

Re: No. 78-329 - Bellotti v. Baird
No. 78-330 - Hunerwadel v. Baird

Dear John:

Please join me in your opinion concurring in part
and dissenting in part. '

Sincerely,

Ao

Se——

Mr. Justice Stevens
cc: The Conference




March 5, 1979

78-329 Bellotti v. Baird
78-330 Hunerwadel v. Baird

Dear Chief:

I am not sure that I am in agreement with four
other Justices as to how each of the -.separate issues in
these cases should be resolved.

I will be glad, however, to write and circulate a
memorandum, if this is your wish.,

Sincerely,

The Chief Justice

1Lfp/ss




May 24, 1979

PERSONAL

Bellotti

Dear Potter:

In accordance with our talk today, I am sending you
two copies of a "lst draft"™ of Bellotti.

Although discussion at the Conference afforded
relatively little guidance, I have tried to shape this
opinion around the essence of your concurring opinion in
Danforth, that I joined.

I would appreciate very much your taking a look at

this and giving me the benefit of your thoughts before I
circulate.

Sincerely,

Mr. Justice Stewart

1fp/ss




June 1, 1979

Bellotti

Dear Potter:

I again thank you for reviewing my preliminary
first draft of an opinion in this case, and for going over it
with me.

Following this discussion on Wednesday morning, I
spent the remainder of the day - working with my clerk -
making substantial changes in the draft. With these changes
incorporated, I returned the opinion to the print shop
Thursday morning.

With the view to facilitating your review of the
changes, I enclose a copy of the "first draft"™ that you
reviewed, marked up to reflect all of the changes made since
our conversation. This is simply a xerox of what the printer
now has. I also return to you the original copy of this
draft with your pencil notations.

I believe I have satisfied all of your concerns,
with one exception. You expressed reservations about what I
will call the "initial showing": that the pregnant minor who
wishes to bhypass her parents, and go directly to the court,
must satisfy the court that the parents probably would deny
consent and make it difficult if not impossible for the minor
to seek judicial relief. I have retained this requirement
for an "initial showing", although I have tempered the
language of the opinion to make clear that the showing
required is rather modest.

At least a majority of the Court viewed this case
from the outset as being different from Danforth because, and
only because, the Massachusetts statute combined provisions
for varental consent (actually, consultation, since the judge
has the last word) and court review. This is clear from
Harry's opinion in Bellotti I, 428 U.S. 132, 145-148. Also,




I understood your Danforth concurrence, which I joined, as
emphasizing the importance of a parental role provided there
also is recourse to judicial review. You stated that the
"primary constitutional deficiency [of the Missouri statute]
lies in its imposition of an absolute limitation on the
minor's right to obtain an abortion.”™ 428 U.S., at 90. You
continued: _

"The Court's opinion today in Bellotti v. Baird,
post, at 147-148, suggests that a materially
different constitutional issue would be presented
under a provision requiring parental consent or
consultation in most cases but providing for prompt
{i) judicial resolution of any disagreement between
the parent and the minor, or (ii) judicial
determination that the minor is mature enough to
give an informed consent without parental
concurrence or that abortion in any event is in the
minor's best interest. Such a provision would not
impose parental approval as an absolute condition
upon the minor's right but would assure in most
instances consultation between the parent and
child."™ pp. 90-91.

I read the foreqoing as indicating approval of a
provision "requiring parental consent or consultation in most
cases”™ if there were adequate judicial review to resolve
differences and determine claims of maturity or best
interests. Indeed, I think all of us agread in Danforth, as
you stated, that the "State furthers a constitutionally
permissible end by encouraging an unmarried pregnant minor to
seek the help and advice of her parents . . . ." Id., 91.

If a minor, in every case, mav bypass her parents and go
directly to the court to seek a judgment as to maturity or
best interest, we can be sure that a high percentage of
pregnant minors would elect this option. They would view it
as a easy way to avoid possible family argument or
disapproval. Absent a requirement of some showing of
probable parental hostility, both the interest of the state
in furthering a parental role and the interest of the parents
will be frustrated - I would confidently expect - in most
cases. Putting it differently, the interests of the state
and parents would be furthered only in cases where the minor
voluntarily elects to consult her parents, or where the court
rules against her. In the latter event, the minor would then
be free to seek parental consent but under circumstances far




3.

less likely to result in an amicable resolution than if the
minor were encouraged by law to consult first her pavrents,

It also seems to me that at least an "initial
showing" requirement is consistent with - if, indeed, not
required by~ the rationale of your concurring opinion in
Paraham v. J.L. and J.R. That case involves the extent to
which the State 1s permitted to leave a child's liberty
interest under the control of its parents. The right not to
be deprived of liberty without due process, explicitly
guaranteed by the Constitution, is no less important than the
right to seek an abortion, an interest derived only by
implication from the "privacy" concept originating in
Griswold. I also would find it difficult to say that the
parents' interest and guiding role are less important with
respect to an abortion decision than with resvect to whether
the minor is to be deprived of its liberty.

I have written at this length to make clear why I
have incorporated in my draft of Bellotti what I view as an
extremely modest requirement of an 1initial showing of a right
to bypass the parents altogether. If, upon further thought,
you agree that I have been faithful to Danforth and Bellotti
I, I would be more than a little pleased.

Sincerely,

Mr. Justice Stewart

1fp/ss
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anx-nnt Q?nnri of the ﬁmieh §iates
Washington, B. (. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

Jure 1, 1979

78-32% Bellotti v. Baird
78-33C Hunerwszdel v. Baird

MEMORANDUM TO THE CCNFERENCE:

As I stated after the writing of this opinion was
assigned to me, there was no¢ clear guidance from our
Conference discussion as to how a majority of the Court would
decide the several guestions presented by this case.

Accordingly, following Barry's example in his
recent circulation of Jones, I submit the enclosed draft as a
"proposed" opinion of the Court. I believe, however, that
this draft is in accord with Danforth and Bellotti I, as I
understand our decisions in those cases. 1In Danforth we held
that a state could not lawfully authorize an absolute
parental veto of the pregnant minor's abortion decision. It
is clear, however, from Bellntti I, 428 U.S. 132, that the
Court viewed this case as being different from Danforth
because the Masssachusetts statute could be construed to
combine valid provisions for parental consent (actually only
consultation) and court review, Id., at 145-148. These
cases recognized that the state has a legitimate interest in
assuring a parental role in the abortion decision, subject to
judicial review.

I conclude, however, that §12S, as construed by the
Supreme Judicial Court, unduly burdens, in certain respects,
the right of a pregnant minor to seek an abortion: it fails
to account for minors capable of making a mature decision on
their own, and to permit mlncrs to avoid consulting with
their parents under any circumstances.

With respect to the latter point, my draft states
that a minor w1sh1ng to avoid any consultation with her
parents must satisfy the court that her parents probably
would deny consent and make it difficult if not impossible
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for her to seek judicial relief. ©Unless a minimal showing to
this effect is required, many if not most minors simply will
bypass their parents altogether. If this were permissible,
the state and parental interests that we previously have
recognized would be frustrated.

The deficiencies that I find in the statute as
construed by the Supreme Judicial Court of Massachusetts
raise the severance problem. If this were a federal statute,
I would simply invalidate it, and let the legislature
commence afresh. But, as stated in the proposed opinion, the
severability of a state statute is a gquestion of state law,
and the Supreme Judicial Court has been more willing than the
federal courts to salvage what it can of the legislature's
intent from flawed statutes. Accordingly, Part V proposes a
further certification to the state court to determine
severability. I would be equally happy simply to make the
decision here, although the question would be to rule as we
believe the Supreme Judicial Court would do. I will be
guided by the wishes of a majority on this issue.

This proposed opinion is divided into parts and
subparts. If I cannot persuade you to go all the way with

me, I will welcome - especially in view of my track record
this Term - even the most fragmented "joins".

L.F.P., Jr.

L2C 1
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To: The Chief Justice
Mr. Justice Brennan

Mr. Justice Stewart
Kr. Justice ¥nite

Nr. Justice Marshsll
Mr. Justice Blackwun
Mr. Justice R=hnguist
Mr. Justice Stevens

From: Mr. Justice Powell
1 JUN 1979

Circulated:

i1st DRAFT

SUPREME COURT OF THE UNITRD Sfifis

Nos. 78-329 anp 78-330

Francis X. Bellotti, Attorney Gen-
eral of Massachusetts, et al.,

Appellants, On Appeal from the
78-329 N 7)'- United States District
William Baird et %11- Court for the District

Jane Hunerwadel, Etec., Appellant, of Massachusetts,

78-330 .
William Baird et al,

[May —, 1979]

MRr. JusTicE PowgLL’s proposed opinion for the Court.

These appeals present a challenge to the constitutionality
of a state statute regulating the access of minors to abortions.
They require us to continue the inquiry we began in Planned
Parenthood v. Danforth, 428 U. 8. 52 (1976), and Bellotti v.

Baird, 428 U. S. 132 (1976).
I

A

On August 2, 1974, the legislature of the Commonwealth of
Massachusetts passed, over the Governor’s veto, an act per-
taining to abortions performed within the State. 1974 Mass.
Acts, ch. 706. According to its title, the statute was intended
to regulate abortions “within present constitutional limits.”
Shortly before the act was to go into effect, the class action
from which these appeals arise was commenced in the District
Court ! to enjoin, as unconstitutional, the provision of the

1 The court promptly issued a restraining order which remained in effect
until its decision on the merits. Subsequent stays of enforcement were




June 6, 1979

Bellotti

Dear Potter and Bill:

This refers to your letters with respect to the
"bottom line" if my opinion is to become a Court opinion.

In a word, I am quite willing to conclude by
savying, in effect, that "to the extent indicated in this
opinion, the Massachusetts statute is unconstitutional®™, with
the judgment to be "affirmed in part, reversed in part".

I laid out the full discussion of severability
because of uncertainty as to the views of the Conference. I
am more than content not to discuss it.

I suppose John's letter this morning makes it less
likely that my draft will attract a Court. If I understand
his letter correctly, he would leave the abortion decision
entirely to any minor! Although this is difficult to
believe, I read his letter as saying that since Danforth
takes the decision away from parents he sees no reason to
think judges should be substituted as decision makers. Thus,
I suppose a 12 year old could become one of Dr. Zupnick's
uncounseled but no doubt contented patients.

The Chief said to me on yesterday that he had not
read my opinion, and I have heard from no one else,

Sincerely,

Mr. Justice Stewart
Mr. Justice Rehnquist

l1fp/ss




June 20, 1979

Bellotti

Dear Potter:

I return herewith your copy of the first draft of
my opinion, which you were good enough to review with great
care, suggest some quite helpful changes, and returned to me
on yesterday.

Also, I deliver herewith a master copy of the draft
on which I have included many of your changes verbatim, and
others that I have revised. By comparing the two drafts, you
will be able to see exactly where revisions are suggested. I
do not think I have changed the substance anywhere. In some
instances I simply reframed the language in my words; in
other cases, I tried to harmonize it with the general tone of
the opinion. 1In all cases, I have preserved carefully your
basic point: that the pregnant minor always has the option
of going directly to the court in the first instance.

Where it seemed appropriate, I have retained
language emphasizing the importance of parental consultation
as a basic norm. We are dealing here not just with 16 and 17
year old, street wise minors (the type Thurgood visualizes);
we are addressing the spectrum of ages.

Before we make a final decision as to omission of
the equal protection discussion, I have had one further
thought. If Massachusetts should reenact this statute in
accordance with our opinion, I suppose it is possible - if
not probable - that these same plaintiffs (appellees) may
renew the challenge on equal protection grounds unless we
settle that issue. I would like to put an end to this
protracted litigation. Therefore, on balance, I slightly
favor retaining the equal protection section - with any
changes you may wish.




2.

As time is running out, I would welcome your view
whether you and I both should go to Bill Rehnquist. He will
not like the one basic change we have made. Yet, as we have
often agreed, he is a team player and the alternatives to
obtaining four votes for our opinion are not attractive., I

am assuming that the CJ, who assigned the case to me, would
join three of us.

I will be available whenever you want to talk.

Sincerely,

Mr. Justice Stewart

‘1fp/ss




June 25, 1979

BRellotti

Dear Bill:

First, may I say that I hope you found your mother
improved, or at least to be in a stable condition.

During your absence, the printer delivered the
second draft of this worrisome case. Indeed, I just missed
you on Priday afternoon when I wanted to brief you on the
changes that may be viewed as substantive. They are:

l. The first draft provided that before the
Superior Court considered whether the minor was mature or
that an abortion was in her best interest, it must be
satisfied that a prior consultation with parents would be
fruitless and likely to result in their attempt to obstruct
accesg to the court. Potter thinks this imposes a
precondition that cannot be squared with Danforth. Although
I do not share Potter's concern, I do understand it and
recognize that it is entirely arguable. Accordingly, I have
made the changes, with Potter's assistance, vyou will find on
pages 24 and 25. There are minor conforming changes
elsewhere, Eog-, Poe 26,

Ag Potter agrees, I do not believe this change -
‘except in theory - has practical significance. If a judge
believes a minor is mature, or that the abortion is in her
best interest, he is quite likely to have ascertained why she
didn't want to consult her parents. If he is in doubt, he is
free to - and undoubtedly will in most cases - reserve
judgment until the parents are brought into the
consultations., We must assume (as the opinion indicates) an
extremely informal and confidential procedure.

2. Potter prefers to omit discussion of the Equal
Protection issue since it is irrelevant in view of our




holding. Mone of the other opinions addresses the issue.
Accordingly, I have omitted what was Part IV.

3. As indicated in prior correspondence, I was
willing - indeed, entirely content - to resolve the
severability issue here. BAs the good and bad features of
§12S are interwoven into a single paragraph, I see no way in
which the statute can be saved by severability,

This means that we affirm the judgment of the
District Court, but only insofar as it invalidates the
statute and enjoinsg its enforcement. The opinion makes
clear, however, that §128 "satisfies constitutional standards
in large part®, and falls short only in two specifically
identified respects (p. 27). Accordingly, assuming that what
I have written becomes a plurality opinion, it will - in
light of Byron's vote to reverse - become the controlling
opinion. Thus, it will constitute the authoritative guidance
to Magsachugetts and other states that wish to prevent whelly
unrestricted and unsupervised exercise of the abortion right
by children of all ages.

To my astonishment (and I think contrary to
Bellotti I) four of our Brothers apparently would impose no
restrictions whatever upon the exercise of this right by
minors.

As time is short, I am availakle to discuss this
further if you wish. I am sending copies of this letter to
the Chief and Potter, hoping that we can settle upon an
opinion promptly.

I hardly need say that I appreciate, as do others,
your typical willingness to accept a position different from
your preference (at least for the time being), where by doing

so you facilitate the making of a majority for a position
that at least you can view as a moderate one.

Sincerely,

Mr. Justice Rehnquist
1fp/ss

cc: The Chief Justice
Mr. Justice Stewart
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eral of Massachusetts, et al,
Appellants, On Appeal from the
78-329 N v.‘ United States District
William Baird et al. Court for the District
Jane Hunerwadel, Etc., Appellant, of Massachusetts.
78-330 v.

William Baird et al.
[May —, 1979]

Opinion of MR. JUsTICE POWELL.

These appeals present a challenge to the constitutionality
of a state statute regulating the access of minors to abortions.
They require us to continue the inquiry we began in Planned
Parenthood v. Danforth, 428 U. 8. 52 (1976), and Bellotti v,

Baird, 428 U. 8. 132 (1976).

A

On August 2, 1974, the legislature of the Commonwealth of
Massachusetts passed, over the Governor’s veto, an act per-
taining to abortions performed within the State. 1974 Mass.
Acts, ch. 706. According to its title, the statute was intended
to regulate abortions “within present constitutional limits.”
Shortly before the act was to go into effect, the class action
from which these appeals arise was commenced in the District
Court® to enjoin, as unconstitutional, the provision of the

1 The court promptly issued a restraining order which remained in effect
until its decision on the merits. Subsequent stays of enforcement were




June 26, 1979
Bellotti

Dear Chief, Potter and BRill:

In a fourth draft of his opinion, circulated
yvesterday afternoon, John added two concluding sentences and
footnote 4.

In his final sentence he states that we are
addressing the constitutionality of an abortion statute that
*Magsachusetts has not enacted®,

In footnote 4 he chides us at greater length,
stating that our opinion is "advisory” and that there is no
"real case or controversy®,

The enclosed draft of a footnote that might be
added to my opinion is sent to you for your comments. At
this late date, I am weary of trading "insults" with
respected Brothers. I must say, however, that John's
footnote arouses my combative instincts. My disposition is
to reply, but I view our opinion - at this stage - as a joint
enterprise and therefore I would welcome your views both as
to the desirability of some reply, and the merits of my
particular draft,

If convenient (and particularly since the Chief is

leaving after the Conference tomorrow), your views before his
departure would be helpful.

Sincerely,

The Chief Justice
Mr. Justice Stewart
Mr. Justice Rehnguist

1fp/ss




1fp/ss 6/26,179 Bellotti footnote

Possibly add a footnote along the following lines, in

response to JPS's note 4 added to his opinion on yesterday:

The opinion of Mr. Justice Stevens, concurring in

the judgment, joined by three members of the Court,

characterizes this opinion as "advisory" and the questions it

addresses as "hypothetical". Apparently this is criticism of

the attempt of this opinion to provide some guidance as to

how a state constitutionally may provide for adult

involvement - either by parents or a state official such as a

judge - in the abortion decisions of minors. 1In view of the

importance of the issues raised, and the protracted

litigation to which these parties already have been

subjected, we think it would be irresponsible simply to

condemn §12S without stating our views as to the controlling

principles.




The statute before us today is the same one that

was before us in Bellotti I, supra. In a unanimous opinion,

joined by Justice Stevens, we remanded the case with
directions that appropriate guestions be certified to the
Supreme Judicial Court of Massachusetts "concerning the
meaning of [§12S] and the procedure it imposes". 1Id., at
151. We directed this procedure because, as stated in the
opinion, we thought the construction of §12S urged by
appellants would "avoid or substantially modify the federal
constitutional challenge to the statute". Id., at 148. The
central feature of §12S was its provision that a state court
judge could make the ultimate decision, when necessary, as to
the exercise by a minor of the right to an abortion. See
id., at 145. We held that this "would be fundamentally
different from a statute that creates a 'parental veto' [of

the kind rejected in Danforth] id., (footnote omitted)."




Thus, providing for decision-making authority in a judge was
not the kind of veto power held invalid in Danforth.
Apparently, the Justices who join the concurring opinion now
read Danforth as standing for precisely the opposite
proposition. It would have been well, and some may think
fairer to the litigants and the courts below, had our
concurring Brethren expressed their views when §12S was
before us in Bellotti I rather than having agreed to a remand

that they believed could not possibly result in a decision

upholding the statute.
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Bellotti v. Baird, No.s 78-329, 78-330

MEMORANDUM TO THE CONFERENCE

The next draft of my opinion in these cases will
include the change indicated on the enclosed pages.

&

L.F.P., Jr.
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Supreme Gonrt of the United Stutes
Waslington, B. €. 20513

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

June 27, 1979

No. 78-329 Bellotti v. Baird
No. 78-330 Hunerwadel v. Baird

Dear John:

In response to note 4, pg. 5, added to your
opinion, I intend to add the enclosed note at an appropriate
place in my plurality opinion.

Sincerely,
/Zi./£5¢¢/2/1,/
Mr. Justice Stevens

Copies to the Conference

LFP/lab
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To: The Chni=z=f Justice

Mr. Just . 3rennan

Mr. 7usit ce Stewart
Mr. Justroe &nite

Mr. Justice #darshall
Mr. Justica Blackmun
Mr. Justice Rehnguist
Mr. Justice Staveuns

From: Mr. Justice Powsll

3rd DRAFT Ciroulated: (,8 JUN 1979

SUPREME COURT OF THE UNIAEHRERTHRS

Nos., 78-329 anp 78-330

Francis X. Bellotti, Attorney Gen-
eral of Massachusetts, et al,

Appellants, On Appeal from the
78-329 N U-. United States District
William Baird et al. Court for the District

Jane Hunerwadel, Etec., Appellant, of Massachusetts.

78-330 .
William Baird et al,

[May —, 1979]

Mg. Justice PowELL announced the judgment of the Court
and delivered an opinion in which THE CHIEF JUsTIiCE, MR.
JusTtice STEWART, and MR. JusTicE REENQUIST joined.

These appeals present a challenge to the constitutionality
of a state statute regulating the access of minors to abortions.
They require us to continue the inquiry we began in Planned
Parenthood v. Danforth, 428 U. S. 52 (1976), and Bellott: v.
Baird, 428 U. S. 132 (1976).

I

A

On August 2, 1974, the legislature of the Commonwealth of
Massachusetts passed, over the Governor’s veto, an act per-
taining to abortions performed within the State. 1974 Mass.
Acts, ch. 706. According to its title, the statute was intended
to regulate abortions “within present constitutional limits.”
Shortly before the act was to go into effect, the class action
from which these appeals arise was commenced in the District
Court ! to enjoin, as unconstitutional, the provision of the

1 The court promptly issued a restraining order which remained in effect
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Supreme Qonrt of the Hnited States
Waslington, B. . 205%3

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

Re: 78-329 and 78-330 - Bellotti v. Baird, ef al,

Dear Lewis:

After some agonizing, I have decided that I can join
your proposed opinion for the Court on much the same basis
that Potter advanced in his letter regarding the draft presently
in circulation. I will join if you retain the present analysis
on the merits, as opposed to Potter's stated preference in his
recently circulated letter; if you would be willing to adopt
Potter's suggestion with respect to the treatment of severability;
and if my vote will make your opinion one for the Court.

O

Sincerely,

Mr. Justice Powell

Copies to the Conference
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Supreme Conrt of the Hiited States
Waslington. B. €. 2053

CHAMBESRS OF

JUSTICE WILLIAM H. REANQUIST

Dear Lewis:

I fear there may be a latent possibility for misunder-
standing in connection with the comments contained in my
letter circulated earlier today about the "severability"
treatment in your opinion. My impression of Potter's
suggestion, which I have subseguently discussed with him, is
that your opinion for the Court would simply say "affirmed
in part, reversed in part", or something to that effect,
without discussing severability at all. It would then be
up to the legislature of Massachusetts, as Potter suggested in
his letter, to decide whether it wanted those parts of the
statute which your opinion holds constitutional to remain on
the books, whether it wished to take a new try at the whole
subject matter, or whether it wished to repeal what was left
of the statute. I had thought this was in accord with our
earlier discussion, but can readily understand how without
detailed and explicit discussion there could be a misunder-
standing. TIf your position irrevocably differs from the one
I had stated in this letter, I will have to take a second look
at my position in the case.

Sincerely,

lﬂﬂuv//

Mx. Justice Powell
Copies to the Conference
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Supreme Qonrt of the Hnited Siates
Washington, B. §. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

June 8, 1979

Re: Nos. 78-329 and 78-330 - Bellotti v. Baird; and
Hunerwadel v. Baird

Dear Lewis:

I originally wrote you that I would join your presently
circulating opinion if it became a Court opinion, and if it
left entirely to the state courts the issue of severability
as I understood Potter's memorandum to suggest. I have just
read Byron's dissent; as I said in my earlier letter, I
basically agree with his position, and yet I also feel strongly
the necessity of some decision of the issues by this Court
which is not totally fragmented. As of now, therefore, I am
willing to recede from my earlier position that only if your
opinion became an opinion for the Court would I Jjoin it; I
will join it now on the "condition subsequent" that it
attracts two additional votes, so that my departure from my
views assists in making it the controlling opinion, if not a
Court opinion. I will also file the attached concurrence.

Sincerely,

e

Mr. Justice Powell

Copies to the Conference

Att.
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Ist DRAFT
SUPREME COURT OF THE UNITED STATES

Nos. 78-329 anp 78-330

Francis X. Bellotti, Attorney Gen-
eral of Massachusetts, et al.,

Appellants, On Appeal from the
78-329 . United States District
William Baird et al. Court for the District
Jane Hunerwadel, Etc., Appellant, of Massachusetts.
78-330 .
William Baird et al.

[June —, 1979]

MRg. Justice REENQUIST, concurring.

I join the opinion of MRr. JusticE PoweLL and in the judg-
ment of the Court. At such time as this Court is willing to
reconsider its earlier decision in Planned Parenthood of
Missouri v. Danforth, 428 U. S. 52 (1976), in which I joined
the dissenting opinion of MR. Justick WHITE, I shall be more
than willing to participate in that task. But unless and until
that time comes, literally thousands of judges cannot be left

~by—this-Ceurt with nothing more than the guidance offered by |
a truly fragmented ho]ding-b}r- this Court,

2
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Supreme Qonzt af tye Hnited States
Waslington, B. §. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

June 25, 1979

LIBRARY "OF "CONGRESS™\,

Re: Nos. 78-329 and 78-330 - Bellotti v. Baird, et al.
L

Dear Lewis:

Please join me in the second draft of your circulation

of June 25th in this case.

Sincerely,V/wJ/////

Mr. Justice Powell

Copies to the Conference




o

Swpreme Coart of e nilied b

Washington, B C 20503

CHAMBRLRS OF

JUSTICE JOHN PAUL STEVENS

June 5, 1979

Re: 78-329 -~ Bellotti v. Baird
78 330 -~ Hunerwadel V. oalrd

Dear Lewis:

'Although my recollection of the Conference is
a little hazy, I am guite sure that I voted to affirm
on the theory that the Massachusetts statute as con-
strued by the Massachusetts Supreme Judicial Court 1is
invalid under Danforth. I would join an opinion that
reaches that conclusion, but am reluctant to try to
get into the business of writing a statute that is
constitutional. The Massachusetts statute, as written
and construed, gives a judge an absolute veto over
the abortion decision of every minor who does not
receive the consent of both parents. My position in
Danforth was that the abortion decision could be made
on behalf of the child by the parents, but now that
that view has been rejected, I do not think we should
be substituting a judce as a decisionmaker.

I hope t*at I will be able to circulate a short
concurring opinion in two or three dayvs.
respectfully,
//.
¢
P

Mr. Justice Powell

Copies to the Conference
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y— : P © v~ . Mstioe Brennan
B, Juatios Stewart
Br. Juatice White
Mr. Justioce Marshalil
Br. Justice Blackmun
e, Justice Powell
Be. Justice Boboquist

| geerovUED

Brons Br. Yustice Stovens

Proolatods . T

S troulatod :

78~329 -~ Bellotti v. Baird

78-330 - Hunerwadel v. Baird

MR. JUSTICE STEVENS, concurring in part and dissenting in

-part.

In Roe v. Wade, 410 U.S. 113, the Court held that a woman's
right to decide whether to terminate a pregnancy is entitled

to constitutional protection. In Planned Parenthood of

Missouri v. Danforth, 428 uU.S. 52, 72-75, the Court held that a

pregnant minor's right to make the abortion decision may not be
conditioned on the consent of one parent. Although I did not
-participate‘in the first decision, and dissented from the
second, id., at 101-105, I accept these decisions as part of
our law. I am persuaded that they require affirmance of the

District Court's holding that the Massachusetts statute is

unconstitutional.
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- !lr‘_Justioa Stewart
Juatioe White

. Jugtice Marshall
Justics Blao'rmun
Justice Powell
Justice Rehnguist

JIETY

f. >

From: Mr. Justice Stevens

/9 7{/ Ciroulated:

1st [/DRAFT Recirculated: _ JUN 8 79
SUPREME COURT OF THE UNITED STATES

Nos. 78320 anp 78-330

Francis X. Bellotti, Attorney Gen-
eral of Massachusetts, et al,,

) Appellants, On  Appeal from the VT "
78-329 . United States District ./
William Baird et al. Court for the District -

Jane Hunerwadel, Etc., Appellant, of Massachusetts.

78-330 v,
William Baird et al.

[June —, 1979]

Mg, JusTick STEVENS, concurring in part and dissenting in
part.

In Roe v. Wade, 410 U. S. 113, the Court held that a
woman’s right to decide whether to terminate a pregnancy is
entitled to constitutional protection. In Planned Parenthood
of Missouri v. Danforth, 428 U. 8. 52, 72-75, the Court held
that a pregnant minor’s right to make the abortion decision
may not be conditioned on the consent of one parent. Al-
though I did not participate in the first decision, and dissented
from the second, 7d., at 101-103, 1 accept these decisions as
part of our law. I am persuaded that they require affirmance
of the District Court’s holding that the Massachusetts statute
is unconstitutional.

The Massachusetts statute is, on its face, simple and
straightforward. It provides that every woman under 18
who has not married must sccure the consent of both her
parents before receiving an abortion. “If one or both of the
mother’s parents refuse such consent, consent may be ob-
tained by order of a judge of the superior court for good cause
shown.” Mass. Gen. Laws Ann., ch. 112, § 12S (West).

Whatever confusion or uncertainty might have existed as

USED FROH\THEJCO%LECTIONSﬁOF THE MANUSCRIPT 'DIVISION, LIBRARY OF- "CONGRES




Circulated:

2nd DRAFT

SUPREME COURT OF THE UNITED STATES

Nos. 78-329 anp 78-330

Francis X. Bellotti, Attorney Gen-
eral of Massachusetts, et al.,

- Appellants, On Appeal from the
78-329 v. United States District
Williamn Baird et al. Court for the District

of Massachusetts.

Jane Hunerwadel, Etec., Appellant,
78-330 v,
William Baird et al.

[June —, 1979]

Mkr. Justice StEVENS, with whom MR. JusTice BRENNAN'
joins, concurring in part and dissenting in part.

In Roe v. Wade, 410 U. S. 113, the Court held that a
woman’s right to decide whether to terminate a pregnancy is
entitled to constitutional protection. In Planned Parenthood
of Missouri v. Danforth, 428 U. S, 52, 72-75, the Court held
that a pregnant minor’s right to make the abortion decision
may not be conditioned on the consent of one parent »rA-l—\
from -the-secon ﬂﬁd—’atﬁ()l—l@a"{"aré'c'eT t These decisions és
part of our law.—I.am persuaded that they require affirmance
of the Distriet Court’s holding that the Massachusetts statute
is unconstitutional.

The Massachusetts statute is, on its face, simple and
straightforward. It provides that every woman under 18
who has not married must secure the consent of both her
parents before receiving an abortion. “If one or both of the
mother's parents refuse such consent, consent may be ob-
tained by order of a judge of the superior court for good cause
shown.” Mass. Gen. Laws Ann., ch. 112, § 128 (West).

Whatever confusion or uncertainty might have existed as

¥Mr. Jueui

. Juqtioe
Mr. Justioce
Mr. Juatioe

ce

Stewart
Waite

Harshall
Bl:akmun

> Pownil

Bohoguist

From: Mr. Justice Stevens

Recirculated: v UN 9
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Mr. Justice White
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Hr. Justice Powell
¥r. Justice Rehnquist

From: Mr. Justice Stevens

~ Circulated:

3rd DRAFT

Recirculated: JN 14 79

SUPREME COURT OF THE UNITED STATES
Nos. 78-329 anp 78-330

Francis X. Bellotti, Attorney Gen-
eral of Massachusetts, et al.,

Appellants, On Appeal from the
78-329 . v. United States District
William Baird et al. Court for the District
Jane Hunerwadel, Etc., Appellant, of Massachusetts.
78-330 V.

William Baird et al.
[June —, 1979]

MRr. Justice STEVENS, with whom MR, JusTicE BRENNAN
joins, concurring in part and dissenting in part.

In Roe v. Wade, 410 U. 8. 113, the Court held that a
woman’s right to decide whether to terminate a pregnancy is
entitled to constitutional protection. In Planned Parenthood
of Missouri v. Danforth, 428 U. 8. 52, 72-75, the Court held
that a pregnant minor’s right to make the abortion decision
may not be conditioned on the consent of one parent. I am
persuaded that these decisions require affirmance of the Dis-
trict Court’s holding that the Massachusetts statute is
unconstitutional.

The Massachusetts statute is, on its face, simple and
straightforward. It provides that every woman under 18
who has not married must secure the consent of both her
parents before receiving an abortion. “If one or both of the
mother’s parents refuse such consent, consent may be ob-
tained by order of a judge of the superior court for good cause
shown.” Mass. Gen. Laws Ann., ch, 112, § 128 (West).

Whatever confusion or uncertainty might have existed as
to how this statute was to operate, see Bellotti v. Baird, 428
U. S. 132, has been eliminated by the authoritative construc-

Xitw. m*‘.*
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From: ¥r. Justice Stevens

¢
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i Circulated:

N \-\“ :
3rd DRAFT Recirculated: AW

SUPREME COURT OF THE UNITED STATES

Nos. 78-329 anp 78-330

Francis X. Bellotti, Attorney Gen-
eral of Massachusetts, et al.,

Appellants, On Appeal from the
78-329 N v United States District
William Baird et al. Court for the District

Jane Hunerwadel, Etc., Appellant, of Massachusetts,

78-330 .
William Baird et al.

[June —, 1979]

MR. Justick MarsHALL, and MR. JusTICE BLACKMUN join,
concurring in part and dissenting in part.

In Roe v. Wade, 410 U. S. 113, the Court held that a
woman’s right to decide whether to terminate a pregnancy is
entitled to constitutional protection. In Planned Parenthood
of Missourt v. Danforth, 428 U. 8. 52, 72-75, the Court held
that a pregnant minor’s right to make the abortion decision
may not be conditioned on the consent of one parent. I am
persuaded that these decisions require affirmance of the Dis-
trict Court’s holding that the Massachusetts statute is
unconstitutional.

The Massachusetts statute is, on its face, simple and
straightforward. It provides that every woman under 18
who has not married must secure the consent of both her
parents before receiving an abortion. “If one or both of the
mother’s parents refuse such consent, consent may be ob-
tained by order of a judge of the superior court for good cause
shown.” Mass. Gen. Laws Ann., ch. 112, § 128 (West).

Whatever confusion or uncertainty might have existed as
to how this statute was to operate, see Bellotti v. Baird, 428

Mg. JusticE STEVENS, with whom MR. JUSTICE BRENNAN, I
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T TMr. Justice Brennan
Mr. Juestice Stewart
Vr. Jusihice Whike
Y¥e., Jurtios Warshall
M. Juetice Blaclkmun
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Mr. Juatice L:baguist

Frowm. Hr. Justice Stevans
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Circulated:
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SUPREME COURT OF THE UNITED STATES -

Nos. 78-329 Anp 78-330

Francis X. Bellotti, Attorney Gen-
eral of Massachusetts, et al,,

Appellants, On Appeal from the

78-329 v. United States District
William Baird et al. Court for the District

Jane Hunerwadel, Etc., Appellant, of Massachusetts.

78-330 .
William Baird et al.

[June —, 1979]

Mg. Justice STevENs, with whom MR, JusTicE BRENNAN,
Mpg. Justice MarsHALL, and Mg, JusTicE BLACKMUN join,
concurring lll imrf 31\‘;! :“onnnt;_ug 130 }\nrj"f

In Roe v. Wade, 410 U. S. 113, the Court held that a
woman’s right to decide whether to terminate a pregnancy is
entitled to constitutional protection. In Planned Parenthood
of Missouri v. Danforth, 428 U. S. 52, 72-75, the Court held
that a pregnant minor’s right to make the abortion decision
may not be conditioned on the consent of one parent. 1 am
persuaded that these decisions require affirmance of the Dis-
trict Court’s holding that the Massachusetts statute 1is
unconstitutional. A

The Massachusetts statute is, on its face, simple and
straightforward. It provides that every woman under 18
who has not married must secure the consent of both her
parents before receiving an abortion. “If one or both of the
mother’s parents refuse such consent, consent may be ob-
tained by order of a judge of the superior court for good cause
shown.” Mass. Gen. Laws Ann,, ch. 112, § 125 (West).

Whatever confusion or uncertainty might have existed as
to how this statute was to operate, see Bellottr v. Baird, 428

the
Judament.
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REPRODUSED FROM THE
Supreme Qonrt of the Hnited Siates
Washington, B. §. 20543

CHAMBERS OF >
JUSTICE JOHN PAUL STEVENS

v

June 27, 1979

78-329 - Bellotti v. Baird
78-330 — Hunerwadel v. Baird

Dear Lewis:

Thanks for your note. T will not respond
.to your additional footnote. I believe the case
is therefore ready to come down. ‘

Respectfully,

Mr, Justice Powell

Copies to the Conference
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. Juatice White

¥r. Justice Harshall
Mr. Justice Blaokmun
grr. Juatice Powell

. Justice Behnquist

Pp. 174>
From: Er. Justioe Stevens

Ciroulated;

4th DRAFT , .
Recirculated: YN 27 7§

SUPREME COURT OF THE UNITED STATES

Nos. 78-329 anp 78-330

Francis X. Bellotti, Attorney Gen-
eral of Massachusetts, et al.,

Appellants, On Appeal from the
78-329 . v.. United States District
William Baird et al. Court for the District

Jane Hunerwadel, Etc., Appellant, of Massachusetts.

78-330 V.
William Baird et al.

[June —, 1979]

Mg. JusTicE STEVENS, with whom MR. JusTicE BRENNAN,
Mer. JusTice MarsHALL, and MR. JusTICE BLACKMUN join,'
concurring in the judgment.

In Roe v. Wade, 410 U. S. 113, the Court held that a
woman’s right to decide whether to terminate a pregnancy is
entitled to constitutional protection. In Planned Parenthood
of Missouri v. Danforth, 428 U. 8. 52, 72-75, the Court held
that a pregnant minor’s right to make the abortion decision
may not be conditioned on the consent of one parent. I am
persuaded that these decisions require affirmance of the Dis-
trict Court’s holding that the Massachusetts statute is
unconstitutional.

The Massachusetts statute is, on its face, simple and
straightforward. It provides that every woman under 18
who has not married must secure the consent of both her
parents before receiving an abortion. “If one or both of the
mother’s parents refuse such consent, consent may be ob-
tained by order of a judge of the superior court for good cause
shown.” Mass. Gen. Laws Ann., ch. 112, § 125 (West).

Whatever confusion or uncertainty might have existed as
to how this statute was to operate, see Bellott: v. Baird, 428
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