


Supreme Gonrt of the Huited States
MWashington, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE

January 31, 1979

Re: 77-719 - Chapman v. Houston Welfare Rights

77-5324 - Gonzalez v. Young

Dear John:
I join your proposed opinion as modified in
the December 8 draft.

Reégards,

/;

&:/Q@
1

4

Copies to the Conference

Mr. Justice Stevens
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Supreme Qonrt of the Vnited States
Washington, B. . 20513

CHAMBERS OF
THE CHIEF JUSTICE

May 10, 1979

RE: 77-719 - Chapman v. Houston Welfare
Rights Organization

77-5324 - Gonzalez v. Young

Dear Lewis:

I have concluded to join your concurring opinion.

/-  Regards,

Mr. Justice Powell

Copies to the Conference
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Supreme Ganrt of fiye Hnited Stutes
Washington, B. §. 205%3

CHAMBERS OF
JUSTICE Ww. J. BRENNAN, JR. December 14, 1978

RE: No. 77-719 Chapman v. Houston Welfare Rights QOg.
77-5324 Gonzalez v. Young

Dear Potter:

Please join me in your dissenting opinion in the

above.

Sincerely,

Mr. Justice Stewart

cc: The Conference- - -

-
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Supreme Qonrt of the Hiited States
Washinglon, B. ¢ 205%3

CHAMBERS OF
JUSTICE POTTER STEWART

December 4, 1978

Re: Nos. 77-719 & 77-5324, Chapman v. Houston
Welfare Rights Org.

Dear John, _ -

In due course I expect to circulate a
dissenting opinion in these cases. While I'11
make every effort to expedite matters, it is
quite possible that my disseat will not get around
in time for an announcement next Monday.

Sincerely yours,

(7 ¢
| %4,
Mr. Justice Stevens r///,

Copies to the Conference
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. 4 4 To: The Chief Justice
PN ~W- ’ Mr. Justice Brennan

- _r§¢ ¥r., Justice Whits .
e Mr. Justice Marshall

i, : Mr. Justice Blackmun

| %\l ;. Mr. Justice Powell

. Y S

= e

!

A i
”

Mr. Justice Rehnquis$
Mr. Justice Stsvens

From;: . J 1
77-719 Jerome D. Chapman v. Houston Welfare %ﬁgg%s 8%§§gf¥§€%§%

Circulated: 1.3 BEC-I078eme

77-5324 Julia Gonzalez v. James F. Young  Recirculated:

MR. JUSTICE STEWART, dissenting.

My disagreement with the opinion and judgment of the
Court in these cases is narrow but dispositive. Because 28 U.S5.C,
§1343(3) refers to "any Act of Congress providing for equal rights",
because 42 U.S.C. §1983 is such an Act of Congress, and because
§1983 by its terms clearly covers lawsuits such as the ones here
involved, I would hold that the plaintiffs properly brought these

S . l/

cases in federal district court.=

First of all, it seems to me clear that this Court has

Ve

already settled the questioﬁ’Whether §1983 creates a cause of actio-

for these plaintiffs. We have explicitly recognized that the case

SSHUINOD A0 XIVAYTT “NOISTATLA LATUISONVH THL 40 SNOTLIYITFTTON TUT WM 5 £ g 1o

of "Rosado v. Wyman, 397 U.S. 397 (1970), held that suits in federa’ '~

e

court under §1983 are proper to secure compliance witb the

provisions of the Social Security Act on the part of participating



P
To: The Chief Justice v
' Mr. Justice Brennan

Mr. Justice White

Mr. Justice Marshall

Mr. Justice Blackmun

Mr. Justice Powell

Mr. Justice Rehnquist

Mr. Justioce Stevens

From: Mr. Justioce Stewart

Circulated:

ist PRINTED DRAFT  Recirculatea: 18 DEC 1978
SUPREME COURT OF THE UNITED STATES

Nos. 77-719 anp 77-5324

Jerome D, Chapman, Commissioner

of Texas Department of Human
P On Writ of Certiorari

Resources, et al., )
Petitioners. to the United States
77-719 v ' Court of Appeals for
; the Fifth Circuit.

Houston Welfare Rights
Organization et al.

Julia Gonzalez, Etc., Petitioner, }On Writ of Certiorari

77-5324 v. to the United States
-James F. Young. Director, Hudson | Court of Appeals for
County Welfare Board, et al. the Third Circuit.

[January —, 1979]

MRg. JusTice StewarT, with whom Mg, JusticE BRENNAN
and MR. JusTIicE MARSHALL join, dissenting.

My disagreement with the opinion and judgment of the
Court in these cases is narrow but dispositive. Because 28
U, S. C. §1343 (3) refers to “any Act of Congress providing
for equal rights.” because 42 U. S. C. 1983 is such an Act
of Congress. and because § 1983 by its terms clearly covers
lawsuits such as the ones here involved, I would hold that
the plaintiffs properly brought these cases in federal district

conrt.?

* Accordingly, T do not reach the question whether jurisdietion may
also exist by reason of § 1343 (4), nor the Supremacy Clause urgument.
1 do agree with the Court that the Sveial Security Act ix not itself =
statute seeuring “equal rights” within § 1343 (3) or “civil right=" within
§ 1343 (4). Moreover, sinee the Court doex not reach the merits in
either of these cases, I see no need to diseuss them, except to nore that
the result in No. 775324 iz clearly controlled by Quern v."Mandley, 436

3 -
U8, 723,
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Mr. Juatice
Hr. Justice
M¥r. Justice
Mr. Justice
Mr. Justice
Mr. Justice
Mr. Justice

fo: The Chief Justice.

Brennan
White
Marshall
Blackmun
Powell
R-niigaist
Stevens

Prom: Mr. Justice Stewart

Ciraulated:
2nd DRAFT Recirculated:

SUPREME COURT OF THE UNITED STATES

Nos, 77-719 axp 77-5324

Jerome D. Chapman, Commissioner
of Texas Department of Human
Resources, et al,,
Petitioners,

77-719 v,
Houston Welfare Rights
Organization et al.

On Writ of Certiorari
to the United States
Court of Appeals for
the Fifth Circuit.

Julia Gonzalez, Etc., Petitioner, yOn Writ of Certiorari

77-5324 V. to the United States

James F. Young, Director, Hudson| Court of Appeals for
County Welfare Board, et al. the Third Circuit.

[January —, 1979]

MR. JusTicE STEWART, with whom MR. JUsTICE BRENNAN
and MR. JusTiCE MARSHALL join, dissenting,.

My disagreement with the opinion and judgment of the
Court in these cases is narrow but dispositive. Because 28
U. S, C. §1343 (3) refers to “any Act of Congress providing
for equal rights,” because 42 U, S. C. § 1983 is such an Act
of Congress, and because § 1983 by its terms clearly covers
lawsuits such as the ones here involved, I would hold that
the plaintiffs properly brought these cases in federal district

court.?

1 Accordingly, I do not reach the question whether jurisdiction may
also exist by reason of § 1343 (4), nor the Supremacy Clause argument.
I do agree with the Court that the Social Security Act is not itself a
statute securing “equal rights” within § 1343 (3) or “civil rights” within
§ 1343 (4). Moreover, since the Court does not reach the merits in
either of these cases, I see no need to discuss them, except to note that
the result in No. 77-5324 is clearly controlled by Quern v. #Mandley, 436

C. 8. 725,

27 APR 1973
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To; The C'hief Justi..

Mr. Justice Bren:.
¥r. Justice Wni:.
Mr, JUStice Mars
Ur. Justice Biaoy |
Ur, Justice Powe: B
Mr, Justice Rekng ‘
Ur. Justice Steven.lh

Frop.
CL: My, Justiog 8tewart

Circulateq;

8rd DRAFT Recirculated3 0 APR 1575
\

SUPREME COURT OF THE UNITED STATER

Nos. 77-719 ayp 77-5324

Jerome D. Chapman, Commissioner
of Texas Department of Human
P On Writ of Certiorari

Resources, et al., ‘ .

Petitioners, to the United States

77-719 v Court of Appeals for
' . the Fifth Circuit.

Houston Welfare Rights
Organization et al.

Julia Gonzalez, Etec., Petitioner, }On Writ of Certiorari

77-5324 v. to the United States
James F. Young, Director, Hudson | Court of Appeals for
County Welfare Board, et al. the Third Circuit.

[January —, 1979]

MR. Justice StEwaRT, with whom MR, JUsTICE BRENNAN
and MRg. JusTicE MARSHALL join,* dissenting.

My disagreement with the opinion and judgment of the
Court in these cases is narrow but dispositive. Because 28
U. S. C. § 1343 (3) refers to “any Act of Congress providing
for equal rights,” because 42 U. S. C. § 1983 is such an Act
of Congress, and because § 1983 by its terms clearly covers
lawsuits such as the ones here involved, I would hold that
the plaintiffs properly brought these cases in federal district

court.*
#Mr. Justice Brexwax and Mg, Justice MarsHaLn do not join

footnote 2.
1 Accordingly, I do not reach the question whether jurisdiction may

also exist by reason of § 1343 (4), nor the Supremacy Clause argument.
I do agree with the Court that the Social Security Act is not itself a
statute seeuring “equal rights” within § 1343 (3) or “civil rights” within

SS' -y rs
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§ 1343 (4). Moreover, since the Court does not reach the merits in
either of these cases, I see no need to discuss them, except to note that




Suprente Qourt of the Hnited Stuates
Washington. B. C. 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE . December 7, 1978

Re: No. 77-719 and 77-5324 -

Chapman v. Houston Welfam Rights
Organization;

Gonzalez v. Young

Dear John,
I expect to join your opinion but
to write separately in this case.

Sincerelv ycurs,

SSTIONOD 40 XYVHUTT “‘NOTSIAIA LATYOISANVH AL 40 SNOLLIYMTT0D SHT WOMNI (YI7Na0M 30

Mr. Justice Stevens

Copies to the Conference
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To: The Chief Justice
Mr. Justice 3

Mr, Justlica
viir. Justice
¥Mr. Justica
M Jast .22
54 Jushica
My, Justice

From: Mr. Justice White
Circulated: AN 1975
st ' Recirculated:

SUPREME COURT OF THE UNITED STATES

Nos., 77-719 AND 77-5324

Jerome D, Chapman, Commissioner
of Texas Department of Human
Resources, et al.
Petitioners,

On Writ of Certiorari
to the United States
Court of Appeals for

7-719 . . X .
777 ” _ the Fifth Circuit,
Houston Welfare Rights

Orangization et al.

Julia Gonzalez, Ete., Petitioner, {yOn Writ of Certiorari

77-5324 1. to the United States
James F. Young. Director, Hudson Court of Appeals for
County Welfare Board, et al. the Third Circuit.

[Javuary —, 19791

Mk, Justice WHITE, concurring.

[ cencur 1n the opinion of the Court, and agree that 28
T. 8. C. %1343 does not provide a basis for jurisdiction over
challenges alleging inconsistency between state welfare prac-
tices and the Social Security Act. However. [ believe it
unfortunate that the Court poses but does not resolve the
issue whether such challenges state a cause of action cognizable
under § 1331 or any other jurisdictional provision in Title 28.
dnte, at 15. The reach of the § 1983 cause of action has been
properly preserved and presented for review in this Court,' ig

L Plaintiff recipients i both cases alleged a canse of action under § 1983,
and 1 each case the distniet court refused the State’s motion to dismiss
for fatlure to state a eclaim upon whieh relief could be granted. Both
distriet courts further held rhar there was jurisdiction over the § 1983
canse of qetion under § 1343 of Title 28, Houston Welfare Rights Organi-
zation, Ine. v. Vowell, 391 F. Supp. 223 (SD Tex. 1975V Gonzalez v
Youry, 418 F. Supp. 566 (NJ 1976). On appeal, the Fifrh Circut, in
No. "T-7T19. aftirmed hoth these findings below, as well ax thérholding for

MHL A0 SNOTIDNTTTON TUT WON T 17N OV Ay 1oy

-
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To: The Chief Justice
L%/Justiae Brennan
. Justice Stewart

SEE PAGES S THROUSHOUT. - Justice Marshg]:
: (ﬂ//c’;/ Mr. Justice Blackmus

Mr. Justice Powell
Mr. Justice Rehnqui s+
Mr. Justice Stevens

From: MNr. Justice White
Circulated:

9nd DRAFT
7 JAN 1974

1
SUPREME COURT OF THE UNITED STRTHS™ate:

Nos. 77-719 anNp 77-5324

Jerome D. Chapman, Commissioner
of Texas Department of Human . . .
I On Writ of Certiorari

Resources, et al,, .. i
Petitio to the United States

etitioners. N
Court of Appeals for

Erd g (- .

77119 o the Fifth Circuit.

Houston Welfare Rights
Organization et al.

Julia Gonzalez, Etc., Petitioner, yOn Writ of Certiorari

77-5324 v, to the United States
James F. Young. Director, Hudson{ Court of Appeals for
County Welfare Board, et al. the Third Cireuit.

{January —. 1979]

Mg. Justice WHITE, concurring.

I concur in the opinion of the Court, and agree that 28
C. 8. C. § 1343 does not provide a basis for jurisdiction over
challenges alleging inconsistency between state welfare prac-
tices and the Social Security Act. However, I believe it
unfortunate that the Court poses but does not resolve the
issue whether such challenges state a cause of action cognizable
under § 1331 or any other jurisdictional provision in Title 28.
Ante, at 15. The reach of the § 1983 cause of action has been
properly preserved and presented for review in this Court,' is

! Plaintiff recipients in both cases alleged u cause of action under § 1983,
and in each case the distriet court refused the State's motion to dismiss
for failure to state a elaim upon which relief could be granted. Both
distriet courts further held that there was jurisdiction over the § 19383
canse of action under § 1343 of Title 28, Houston Welfare Rights Organi-
zation. fue. v, Vowell, 391 F. Supp. 223 (8D Tex. 1973): Gonzalez v.
Young, 418 F. Supp. 366 (NJ 1976). On appeal, the Fifth Circuit, in
No. TT-T14, affirmed both these findings helow. as well as the holding for

SSHYIONOD 40 AIVHEIT “NOISIATA .I.JIHDSI]NVN AHL 40 SNOITLD

-
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To: The Chief Justice

Mr. Justice Brennan

V?r. Justice Stewart
Ir. Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice R:hngquist
Mr. Justice Stevens

Except for np. 15- 16, 17-18,
1 27-283, substantlally rewrltten -
c.xanoes pr. 7, 8, 24,

From: Mr. Justice White

Circulated:
3rd DRAFT Recirculated: 186 APR 1978

SUPREME COURT OF THE UNITED STATES

Nos, 77-719 anp 77-5324

Jerome D. Chapman, Commissioner
of Texas Department of Human .
P On Writ of Certiorari

Resources, et al. o
.. ! to the United States
Petitioners,
77-719 v Court of Appeals for
: the Fifth Circuit.

Houston Welfare Rights
Organization et al.

Julia Gonzalez, Etc., Petitioner, YOn Writ of Certiorari

77-5324 v to the United States
James F, Young, Director, Hudson | Court of Appeals for
County Welfare Board, et al. the Third Circuit.

[April —, 1979]

Mkg. Justice WHITE, concurring,

In order for there to be federal district court jurisdiction
under 28 U. 8. C. § 1343 (3), two requirements must be met.
First. the suit must be “authorized by law.” and. second, the
suit must seek redress of a deprivation under color of state
law of any right “secured by the Constitution or by any Act
of Congress providing for equal rights. . . ."* 42 U. S. C.
$ 1983 provides a cause of action for deprivations under color
of state law of any right “secured by the Constitution and

128 U8, CL § 1343 (3) provides:
“The distriet courts shall have original jurizdiction of any civil action
authorized by law to be commenced by any person:

SSTUINO: e A
JEDNOD 40 RMVNUTT “NOTSTATA LATUISONVH 4HL 40 SNOTIAdaamm e oo

“(3) To redress the deprivation, under color of any State law, statute,
ordinance, regulation, custom or usage of any right, privilege, or immunity
secured by the Constitution of the United States or by any Act of Con-
gres= providing for equal rights of citizens or of all persons vnthm the

jurisdiction of the United States.”




To: The Chisf Justice

Mr. Justice Brennan
Mr. Justice Stewart

L/Mf. Justice Marshall
Mr. Justics Blackmun
Mr. Justice Powell
Mr. Justice R2hngquist
Mr. Justice Stevens

pp. 5-7, 12-13, 16, 2 -
> s 22, 25, 27 From: Mr. Justice White

Circulated:

4th DRAFT Recirculated: 1 MAY 1972

SUPREME COURT OF THE UNITED STATES

Nos. 77-719 anp 77-5324

Jerome D. Chapman, Commissioner
fT Department of Hum ] .
ot lexas Lep ent o man On Writ of Certiorari

, et al, o

Resl(;:trict?zh:rs a to the TUnited States

77-719 ” ’ Court of Appeals for
: the Fifth Circuit,

Houston Welfare Rights
Organization et al.

Julia Gonzalez, Etc., Petitioner, ;On Writ of Certiorari

77-5324 v, to the United States

James F. Young, Director, Hudson| Court of Appeals for
County Welfare Board, et al. the Third Circuit.

TApril —, 1979]

Mg, JusTice WHITE, concurring,.

In order for there to be federal district court jurisdiction
under 28 U. 8. 'C. ¥ 1343 (3), two requirements must be met.
First, the suit must be “authorized by law."” and. second, the
suit must seek redress of a deprivation under color of state
law of any right “secured by the Constitution or by any Act
of Congress providing for equal rights. . . .”* 42 U. S, C.
§ 1983 provides a cause of action for deprivations under color
of state law of any right “secured by the Constitution and

128 U, 8. C. § 1343 (3) provides:
© “The district courts shall have original jurisdietion of any civil action
anthorized by law to he commenced by any person:

>

“(3) To redress the deprivation, under color of any State law, statute,
ordinance, regulation, eustom or usage of any right, privilege, or immunity
secured by the Constitution of the United States or by any Act of Con-
gress providing for equal rights of citizens or of all pgrsons within the
jurigdiction of the United States” -

TIONOD o T €
O RAVALTT ‘NOTISIATA LATHDSOANVH AHL 40 SNOTIOVYITTION 1T 11g o oo o

SS



Supreme Conrt of the Hnited States
Haslington, B. €. 20543

CHAMBERS OF May 2, 1979

JUSTICE B8YRON R.WHITE

MEMORANDUM TO THE CONFERENCE

Re: Nos. 77-719 & 77-5324 -

Chapman v. Texas Department of Human
Resources, et al; and,

Gonzalez v. Young.

The most recent circulation (4th draft)
failed to note in the margin a substantive
chance on page 28. A new page 28, with the

change noted, is attached.

Attachment

cme

SSTYINOD 40 X¥VHUT1 ‘NOISTATA LATIDSOANVH FHL A0 SNOTTIVITTION LT 13N 1 Aot s o




To: The Chief Justice

Mr. Justica Brennan

Mr. Justica Stewart
Mr. Justizs Marshall
Mr. Justice Blavkmu:

page 28 ‘ Mr. Jusciza Povell

. : _ Mr. Justice R:uhnquiss
Mr. Justice Stevens

From: Mr. Justice White

Circulated:

4¢th DRAFT Recirculated: 1 May 1272

SUPREME COURT OF THE UNITED STATES

Nos. 77-719 aNp 77-3324

-Jerome D. Chapman, Commissioner
f Texas Depart fH . .
of Lexas Department of tiuman On Writ of Certiorari
Resources, et al., - .
Petit] to the United States
etitioners,
77719 ” Court of Appeals for ‘
f v _ the Fifth Circuit. /
Houston Welfare Rights
Organization et al.
e

Julia Gonzalez, Ete., Petitioner, yOn Writ of Certiorari —
TT-5324 v. to the United States

James F. Young, Director, Hudson Court of Appeals for
County Welfare Board, et al. the Third Circuit.

‘[ April —, 1979]

Mgr. Juatice WHITE, concurring.
In order for there to be federal district court jurisdiction

under 28 U. 3. C. ¥ 1343 (3), two reguirements must be met.
First. the suit must be “authorized by law.” and. second. the
sult must seek redress of a deprivation under color of state
law of any right “‘secured by the Constitution or by any Act
of Congress providing for equal rights. gt 42 U8 G
$ 1983 provides a cause of action for deprivations under color
of state law of any right “secured by the Constitution and

38 U, 8. C. § 15343 {3) provides;
© The distrier eourrs shail have original jurizdierion of any ecivil action

authorized by luw ro be commenced by any person:

. >

- +

“(3) To redress rhe deprivation, under color of any State law, statute,

ordinanee, regulation, custom or w=age of any right. priviiege, or immunity
secured by the Consriturion of the Unired Srartes or by afy Acet of Con-
gre-< peoviding {or equual righrs of eirizens ar of ail persous wirhin the

jurizdiction of riie United States.”

NOTSTATA IATHISOANVA AHL 40 SNOTLIYITIOMN 90+ i o o
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Supreme Qourt of the Hnited States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

December 7, 1978

Re; Nos, 77-719 and 77-5324-Chapman v.
" Houston Welfare Rights Organization, et al.

Dear John:
I await the dissenting opinion.

Sincerely,

T.M.

Mr, Justice Stevens

cc: The Conference

SSYYONOD 40 XdVAYIT ‘NOISIAIA LATEIDSANVH FHL A0 SNOTIOUTION THT WOMI (10N T\




Supreme Qourt of the Hnited States
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

December 14, 1978

Re: No. 77-719 - Chapman v. Houston Welfare
Rights Organization

No, 77-5324 - Julia Gonzalez v, James F. .

Young

Dear Potter:
Please join me in your dissent,
Sincerely,

Zgz(.

T.M'

Mr, Justice Stewart

cc; The Conference

SSTAINOD J40 KAVAEHI'T “NOTSTATA LATUISANVH AHL 40 SNO LI TION D0t ot o oo oo oo




Supreme Qourt of the Pnited States
Waslhington, B. 4. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

December 11, 1978

Re: No. 77-719 - Chapman v. Houston Welfare
Rights Organization
No. 77-5324 - Gonzalez v. Young

Dear John:

My notes indicate that my position in this case was very
close to that expressed by Byron. I therefore shall await his
circulation although I, too, expect to join your opinion.

Incidentally, I wonder if the content of the very last sen-
tence of your opinion is just backwards. 1Is it not No. 77-719 which
should be reversed and No. 77-5324 which should be affirmed?

I wonder also whether it would be advisable to ''reverse
and remand' in No. 77-719. I suggest this because the respondents
movedto amend the complaint to come within Hagans; the District
Court denied that motion, but the CA 5 did not reach it. I suppose
the Court of Appeals should have a shot at the issue.

Sincerely,

Ao

[

Mr. Justice Stevens

cc: The Conference

SSHYONOD 0 XIVALTT ‘NOISTATA LATUISONVH THL 40 SNOTIATTANA ar toa o oo




- Supreme Qourt of the Hnited States
gﬁazlzﬁ;gtm, B. 4. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN January 16, 1979

\

Re: No, 77-719 - Chapman v. Houston Welfare Rights
No. 77-5324 - Gonzalez v. Young °*

Dear John:

I am prepared to join Byron's concurrence, and thus to
join you. I am curious, however, as to the approach Lewis is
pursuing and thus shall withhold my formal vote until he circu-
lates his opinion. In the meantime, you may regard this as a
joinder so that you have a Court and may have the headnote pre-

pared.

Sincerely,

=

~

Mr. Justice Stevens

cc: The Conference -
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Supreme Gonrt cf -ﬂp WHnited Bintes
Washington, B. €. 20543

CHAMBERS QF .
JUSTICE HARRY A. BLACKMUN . April 20, 1979

Re: No. 77-719 - Chapman v. Houston Welfare Rights
No. 77-5324 - Gonzalez v. Young

Dear John:

This is a formal joinder of your opinion.,

Sincerely, . .

/A%

~——

Mr. Justice Stevens

cc: The Conference

SSHYONOD 40 KAVNHT'T “NOTSTIATA LATUISONVH AHI 40 SNOT e e



Supreme Gourt of the Hnited States . \/
- Washingtan, B. €. 20543

CHAMBERS OF
JUSTICE LEWIS F POWELL,JR. ] e e

January 4, 1979

L]
No. 77-719 Chapman v. Houston Welfare Rights
No. 77-5324 Gonzales v. Young

Dear John:

As I have just written Thurgood with respect to
his Illinois State Board c¢ase, I am embarrassed to find that
I have not been in communication with you on the above
cases.

Your opinion is extremely well written, and I am
happy to join it. My only reservation relates to the scope
of the "and laws" language in §1983, an issue that you do
not address. Although I can well understand the argument in
favor of leaving this for "another day", I do think that
deciding the 1343(3) issue alone will create considerable
uncertainty. I therefore am giving some thought to writing
a brief concurring opinion.

Sincerely,
a )
VR e
AW

Mr. Justice Stevens
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Supreme Qourt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE LEWIS F POWELL,JR.

~"January 10, 1979

77-719 Chapman v. Houston Welfare Rights Org.

Dear John:

Byron's concurring opinion encourages me to try m
hand in presenting "another view".

I am skeptical as to the correctness of the view
that §1983 creates a cause of action for the deprivation of
all federal statutory rights under color of state law. Your
carefully written opinion, which I have joined, perhaps
wisely stops short of addressing this question. But unless
you take issue with Byron and wish to move into this
guestion in your opinion, I will see whether a different

view "will write".

As I will not be able to get to this until after
January 22, I am afraid I will hold you up a bit. I will do
the best I can.

Sincerely,

7?
s i
& e
A, TET
. Mr. Justice Stevens . .

1fo/ss
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— Mr. Justice Bmm
¥r. Justice Stewart

Mr. Justice White .
Mr. Justice Marshal}
_"1'. Justice Blacknmur
Mr. Jugtice Rehnquist
Mr. Justice Stevens

From: Mr. Justice Powall
Ciroulated: _ 14 MAR 1979

1st DRAFT Recirculated:
SUPREME COURT OF THE UNITED STATES

Nos. 77-719 aNp 77-5324

Jerome D. Chapman, Cominissioner
of Texas Department of Human _y . .
On Writ of Certiorari

Resources, et al., - .
P e (_ At to the United States
etitioners,
77_719 ) Court of Appeals for
! ' the Fifth Circuit.

Houston Welfare Rights
Organization et al.

Julia Gonzalez. Ete., Petitioner, yOn Writ of Certiorari
77-5324 v. to the United States
James F. Young. Director, Hudson Court of Appeals for

County Welfare Board. et al. the Third Cireuit,

[March —, 19791

Mg. Justice PowkLL, concurring.

T join the Court’s opinion and agree that it is not necessary
in these cases to decide the meaning of the phrase “Constitu=
ton and laws™ in 42 U, S, C. §1983. See Ct. Op.. ante, at
13, Mz, Justice WHiTE has taken a contrary view, however,
and has concluded that because the statute now codified
as § 1983 includes the words “and laws,” it provides a private
eause of action for the deprivation, under color of state law,
of any federal statutory right. Anyone who ventures into the
thicket of the legislative history of § 1983 quickly realizes that
there is no elearlyv marked path to the correct interpretation of
this statute. Yet. there is sufficlent evidence to indicate
rather convineingly that the phrase “and laws™ was intended
as no more than a shorthand reference to the equal rights
legislation enacted by Congress.  Because T do not think Mr.
JusTrer WHITE s interpretation can survive carefal examina-
rion of the legislative history of $1983. I write separately.
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To: The Chief Justice
" @r. Justice Brennan , /
Mr. Justice Stewart

Mr. Justtce White
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From: Mr. Justice Powell

. Justioce Blackmun
. Justice Rehnquist
. Justioce Stevens

Circulated:
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Nos. 77-719 anp 77-5324

Jerome D. Chapman, Commissioner
of Texas Department of H . )
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e?:;;?j;l;s al, to the United States

77-719 o Court of Appeals for
. the Fifth Circuit.

Houston Welfare Rights
Organization et al.

Julia Gonzalez, Etec., Petitioner, yOn Writ of Certiorari

77-5324 . to the United States
James F. Young, Director, Hudson { Court of Appeals for
County Welfare Board, et al. the Third Circuit,

[March —, 1979]

MR. JusticE PoweLL, with whom MEe. Justice RErNQuUIST
joins, concurring.

I join the Court’s opinion and agree that it is not necessary
in these cases to decide the meaning of the phrase “Constitu-
tion and laws” in 42 U. S. C. §1983. See Ct. Op., ante, at
15. MBR. JusticE WHITE has taken a contrary view, however,
and has concluded that because the statute now codified
as § 1983 includes the words “and laws,” it provides a private
‘cause of action for the deprivation, under color of state law,
of any federal statutory right. Anyone who ventures into the
thicket of the legislative history of § 1983 quickly realizes that
there is no clearly marked path to the correct interpretation of
this statute. Yet. there is sufficient evidence to indicate
rather convincingly that the phrase “and laws” was intended
as no more than a shorthand reference to the equal rights
legislation enacted by Congress. Because I do not think Mg.
Justice WHITE's interpretation can survive careful examina~
tion of the legislative history of § 1983, I write separately.
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May 8, 1979

PERSONAL

77-719 and 77-5324 Chapman

Dear Chief:

I am sending my concurring opinion in this case
back to the printer today for a few stylistic changes. If
this is ready by Friday, I believe all of the writing in
Chapman will be in.

Unless my memory disserves me, I believe you have
expressed agreement with the position I take in my concurring
opinion with respect to the scope of §1983., Only Bill
Reghnquist has joined me. You may well have made a judgment
not to join, which - of course - I would quite understand. I
write merely to be sure that - amid the flurry of many
circulating drafts - you may not have made a decision.

Sincerely,

The Chief Justice

1fp/ss




) Z/é//gj/? 2 a?)'me Chief Justice

Justice Brennan
Mr. Justice Stewart
Hr. Justioce White
¥r. Justice Marshall
Mr. Juatice Blacimun
Mr. Justice Rehnquist
Mr. Justice Stevens
3rd DRAFT From: Mr. Justice Powell
SUPREME COURT OF THE UNITED .STATES
— 9 MAY 1979

Nos. 77-719 AND 77-5324 Reciroulated:

Jerome D. Chapman, Commissioner
f T D H . .
of Texas Department of Human On Writ of Certiorari

Reslguxjcgs, et al,, ’ v the United States

etitioners, 3

77-719 v Court of Appeals for
. the Fifth Circuit.

Houston Welfare Rights
Organization et al.

Julia Gonzalez, Etc., Petitioner, yOn Writ of Certiorart

77-5324 v, to the United States
James F. Young, Director, Hudson [ Court of Appeals for
County Welfare Board, et al. the Third Circuit,

[March —, 1979]

Mgr. Justice PowkLL, with whom MR. Justice REENQUIST

joins, concurring.

I join the Court’s opinion * and agree that it is not necessary
in these cases to decide the meaning of the phrase “Constitu-
tion and laws” in 42 U. S. C. §1983. See Ct. Op., ante, at
15. Mg. Justice WHITE has taken a contrary view, however,
and has concluded that because the statute now codified
as § 1983 includes the words “and laws,” it provides a private
cause of action for the deprivation, under color of state law,
of any federal statutory right. Anyone who ventures into the
thicket of the legislative history of § 1983 quickly realizes that
there is no clearly marked path to the correct interpretation of

1T join MR. Justice STEVENS’ opinion for the Court on the understand-
ing that it draws no conclusions about the legislative history of 42 U. S. C.
§ 1343 (3) beyond those necessary to support its rather narrow holding
with respect to the scope of that statute. I do not necessarily agree with

every observation in the Court’s opinion concerning the hxﬂtor} of the-

post-Civil War civil rights legislation.
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Supreme Qourt of Hre Hmited States
Hashingten, B. €. 20543

CHAMBERS CF
JUSTICE WILLIAM H. REMNQUIST

December 7,

s.
Rights Orcanization, 2t al.

1978

77-719 and 77-5324 Chapman v. Houston Welfare

Dear Jonn:

Please Join me.

%

SSTIINOD 40 XAVAYTT ‘NOTSTATA LATUISANVH HHI 40 SNOTLOATION HI WOMA (1910 195




Snupreme Qonrt of the Hnited States
Waslington, B. €. 205%3

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

April 19, 1979

Re: No. 77-719 - Chapman v. Houston Welfare Rights Org.

Dear lewis:

Having already joined John's opinion for the Court, and
having been valuably instructed by the cross fire between you
and Byron, I now ask that you join me in your separate con-
curring opinion which also concurs in John's opinion.

Sincerely, VJ/

Mr. Justice Powell

Copies to the Conference
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20: The Chief Justice
Mr. Justice Bremnan
Mr. Justice Stewart
y ¥r. Justice White -
’ - ¥r. Justioe Marshall”
: ¥r. Justice Biazokmun
NMr. Justioe Powsll
Mr. Justice Behngquist

From: Y¥r. Justice Stevens .

Circulated: DEC 2 1978

Recirculated:
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SUPREME COURT OF THE UNITED STATES

Nos., 77-719 aNp 77-5324

Jerome D, Chapman, Commissioner

of Texas Department of Human .
p On Writ of Certiorari

Resources, et al, _ .
Petitioners to the United States
771 . Court of Appeals for
) the Fifth Circuit.

Houston Welfare Rights
Organization et al.

Julia Gonzalez, Ete., Petitioner, Y On Writ of Certiorari

77-5324 v, to the United States
James F. Young, Director, Hudson | Court of Appeals for
County Welfare Board, et al. the Third Circuit.

{December —, 1978]

Mzx. Justice Stevens delivered the opinion of the Court.

The United States Distriect Courts have jurisdiction over
civil actions claiming a deprivation of rights secured by the
Clonstitution of the United States or by acts of Congress pro-
viding for equal rights or for the protection of civil rights,
including the right to vote.” The question presented by these

! “The district conrts shuil have original jurisdietion of any civil action
avthonzed by law to be eommenced by anyv person:

° 3 .

“(3) To redress the deprivation, under color of any Stare Luw. statute,
ardimanee, regulation, custom or usage of any right, privilege, or immunity
securedd by the Constitution of the United States or by uny Act of Con-
gress providing for equal rights of citizens ov of all persons within the
jurisdiction ot the Umirted States.

“i{347 To recover damnages or to seeure eguitable or other, relief under
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2o: The Chief Justice
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James F. Young, Director, Hudson { Court of Appeals for
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[December —, 1978]

Mg. Justice StEVENs delivered the opinion of the Court.

The United States District Courts have jurisdiction over
civil actions claiming a deprivation of rights secured by the
Constitution of the United States or by acts of Congress pro-
viding for equal rights or for the protection of civil rights,
including the right to vote.* The question presented by these

15 The district courts shall have original jurizdiction of any civil action
authorized by law to be commenced by any person:

. ° .

SSHUDNOD J0 AYVHUTT “NOISTATA LATHISANVH FHL A0 SNOTLLOTTION AHT WONA (vEamions 1o

“(3) To redress the deprivation, under color of any State law. statute,
ordinance, regulation, custom or usage of any right, privilege, or immunity
seeured by the Constitution of the United States or by any Act of Con-
aress providing for equal rights of citizens or of all persons within the

Jnrhdlcnou of the United States. -
“74) To recover damages or to secure equituble or other relief under




Supreme Qouet of the Hnited Stiatesr
Huslington, B. 4. 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

January 11, 1979

Re: 77-719 - Chapman v. Houston Welfare
Rights Organization e

Dear Lewis:

~ Since both you and Byron have joined my opinion,
I would much prefer to have the two of you ‘debate the
§ 1983 issue while I remain comfortably perched in the

middle of the fence.

Please take whatever time is necessary to
formulate your views.

Respectfully,

Mr. Justice Powell

Copies to the Conference
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+w. the Chief Justice
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Yr, Justies ¥arshall
r, Jurtice Blaockmun
I, Justlce Powell
Mr. Justice RBehnquist

From: Mr. Justice Stevens

78-719 - Reproductive Services, Inc. v. Circulated: JAN'leSZQ

Honorable Dee Brown Walker Reeirculated;

The petition for a writ of certiorari is denied for want of

jurisdiction.
MR. JUSTICE STEVENS.

On June 23, 1978, the Texas Supreme Court denied
petitioner's application for a writ of mandamus and dissolved

its earlier order requiring discovery concerning certain

patients of petitioner's abortion clinic. ©On Julv 10, 1978,

MR. JUSTICE BRENNAN stayed the order of the Texas Supreme

Court. On July 17, 1978, MR. JUSTICE BRENNAN vacated that stav

and filed an opinion, stating in part:

"The question sought to be raised by
applicant--whether the names of abortion patients can be
obtained by discovery for use in a civil suit against a
person or clinic performing abortions where, as here, the
parties have not agreed to a protective order to ensure the
privacy of those patients--is a serious one. If this
guestion were in fact presented by this case, I am of the
view that four Members of this Court would vote to grant
certiorari to hear it. However, this issue is not
presented here. First, the order of the &rial court
challenged by applicant's petition for mandamus did in fact
provide that the names of applicant's patients could be
deleted. Second, the State of Texas has represented in its
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Supreme Court of the Huited Shates
Waslimgton, B. €. 205%3

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

April 19, 1979

Re: 77-719 - Chapman v. Houston Welfare
- Rights Organization
77-5324 - Gonzalez v. Young

Dear Harry:

The recent flurry of activity in these cases ‘
prompted me to reexamine my files and to reread
your letter of December llth suggesting that the
disposition in No. 77-719 be to "reverse and remand"
rather than simply to "reverse." You are correct,
and I will make that change in the opinion. That
way, it will be clear that the Court of Appeals
remains free to consider whether the District Court
erred in denying respondents' motion to amend the
complaint to bring it within Hagans.

Many thanks for the suggestion.

Respectfully,
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Mr., Justice Blackmun

Copies to the Conference
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Mgr. Justice Stevens delivered the opinion of the Court.

The United States District Courts have jurisdiction over
civil actions claiming a deprivation of rights secured by the
Constitution of the United States or by acts of Congress pro-
viding for equal rights or for the protection of civil rights,
including the right to vote.* The question presented by these

1“The district courts shall have original jurisdiction of any civil action
authorized by law to be commenced by any person:
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“(3) To redress the deprivation, under color of any State law, statute,
ordinance, regulation, custom or usage of any right, privilege, or immunity
secured by the Constitution of the United States or by any Act of Con-
gress providing for equal rights of citizens or of all persons within the

jurisdiction of the United States,
“(4) To recover damages ar to secure equitable or other relief under o
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MRg. Justice STevENS delivered the opinion of the Court.
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viding for equal rights or for the protection of civil rights,
including the right to vote.! The question presented by these
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1“The district courts shall have original jurisdiction of any civil action
authorized by law to be commenced by any person:

(3) To redress the deprivation, under color of any State law, statute,
-ordinance, regulation, custom or usage of any right, privilege, or immunity
secured by the Constitution of the United States or by any Act of Con-
gress providing for equal rights of citizens or of all persons within the

jurisdiction of the United States.
“(4) To recover damages or to secure equitahle or other rehef under
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