


Swyreme Qonrt of the Hnited States
Washington, B. (. 20543

CHAMBERS OF
THE CHIEF JUSTICE

January 11, 1979

No. 77-648 - FERC v. Pennzoil

Dear Byron:
I join.
Regards,
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Mr. Justice White

Copies to the Conference
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Supreme Qonrt of fiye Hnited Stutes
Washmgton, B. €. 20543

CHAMBERS OF Januar‘y 3’ 1979
JUSTICE Wu. J. BRENNAN, JR.

RE: No. 77-648 Federal Energy Regulatory Commission

v. Pennzoil Producing Company, et al.

Dear Byron:

I agree fully with your Memorandum in the above

and will be happy to join it as the opinion for the

Court.

Sincerely,

A Y

Jud

Mr. Justice White

cc: The Conference
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Supreme Conrt of the Hnited Shates
Waslhington, B. €. 20543

CHAMBERS OF

JUSTICE POTTER STEWART

January 3, 1979

Re: No. 77-648, FERC v. Pennzoil Producing Co.

Dear Byron,

I did not participate in the consideration
or decision of this case, and should appreciate
that fact being noted at the foot of the Court's

opinion.
Sincerely yours,
\79\
v
Mr. Justice White ////

Copies to the Conference
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To: The Chief Justice
Mr. Just:ice Branman .

A% b
h ,%\D \\IJ Mr. Justiza Stewart
’ vMr. Justice Marshall

. Mr. Justics Blaclmux

. l\}\ Mr. Justice Powsll
*“"\x ¥ Mr. Justice R:hnquist
R N Mr. Justice Stevens
aby
v /‘1./' L From: Mr. Justice White

Circulated: 3 JAN 1973

Reciroculated:

1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 77-648

DATTIOD FHI ROII AI990ON.ITI

Federal Energy Regulatory Com-)

mission, Petitioner, On Writ of Certiorari to

the United States Court

-
x.

PR .
P 1 Producing C of Appeals for the Fifth
o . 7 . .
ennzol ro(tucing “ompany Cireuit.
et al.

[January —, 1979]

Memorandum of Mr. Justice WHITE.

The major issue in this case involves the authority of the
Federal Energy Regulatory Cominission. petitioner herein, to
grant or refuse to grant individual producers special relief
from applicable area and nationwide rates set by the Com-
mission for the sale of natural gas. The Court of Appeals for
the Fifth Circuit set aside what it considered to have been the
decision of the Commission that under the Natural Gas Act,
15 17 8. . § 717 et seq.. it did not have authority to grant
exceptional relief which would allow producers to pass through
to -uaerstate customers increased royalty costs based upon
the intrastate price of natural gas. A secondary issue involves
a question of abandonment under 7 (b) of the Act, 15
U 5. C. §717f (b), and an application of our decision last
Term in California v. Southland Royalty Co., 436 U. 3. 519
{1978). reversing 343 F. 2d 1134 (CAS 1976).
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Respondent United Gas Pipeline Company (United) pur-
chases for resale in the interstate market natural gas produced
by respondents Pennzoil Oil Producing Company and Shell
0il Company (Producers) from the Gibson field"in southern

Louisiana. Producers’ prices are subject to (‘ommission reg-




To: The Chief Tustice
Mr. Justice Brennan
Mr. Justice Stewart
fir. Justice Marshall
Mr. Justice Bla:kmun
stise Powell

ammn Iﬂv‘n !"'J"R M MI‘. {' IBTLO
; NGES Mr. Justice R:hnqui:=:

S Wi b

<~’ ?::—'?‘ét& . I Mr. Justice Stevens
- e i From: Mr. Justice White
Circulsted: —_—
ond DRAFT Recirculated: w.
SUPREME COURT OF THE UNITED STATES
No. 77-648

Federal Energy Regulatory Com-

Jission, Petitioner, On Writ of Certiorari ta

the United States Court

Peniil Prottasine Com ] of Appeals for the Fifth
ennzoi lottuci“g ompany Cireuit.
et al.

Llanuary —, 1979]

i Mg. Justice WHitE delivered the opinion of the Court.

The major issue in this case involves the authority of the
Federal Energy Regulatory Commission, petitioner herein, to
grant or refuse to grant individual producers special relief
from applicable area and nationwide rates set hy the Com-
mission for the sale of natural gas. The Court of Appeals for
the Fifth Circuit set aside what it considered to have been the
decision of the Commission that under the Natural Gas Act,
15 U. 8. C. $717 et seq., it did not have authority to grant
exceptional relief which would allow producers to pass through
to interstate customers increased royalty costs based upon
the intrastate price of natural gas. A secondary issue involves
a question of abandonment under 7 (b) of the Aect, 15
. 3. Q. §717f (b). and an application of our decision last
Term in California v. Southland Royalty Co., 436 U. S. 519
(1978), reversing 543 F. 2d 1134 (CAS 1976).

I

Respoudent United Gas Pipeline Company (United) pur-
chases for resale in the interstate market natural gas produced
by respondents Pennzoil Oil Producing Company and Shell
O1l Company (Producers) from the Gibson field in southern
Louisiana. Producers’ prices are subject to Cominission reg--
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Supreme Gonrt of Hye Tsited States
Washington, B. ¢. 20543

CHAMBERS OF

JUSTICE BYRON R.WHITE . February 15, 1979

MEMORANDUM TO THE CONFERENCE

Case Held for No. 77-648
Federal Energy Regulatory Commission v. Pennzoil

The only case held is a petition for rehearing in No.

76-1694, Mobil 0il Corp. v. Lightcap, et al. The issue is

whether the Kansas Supfeme Court was in error in holding
‘that a provision in a gas lease requiring the producer
(Mobil) to pay royalties on the basis of fhe "market value"
of the gas refers to the price of gag-in the unregulated,

intrastate, market. Mobil's primary argument is that FERC

has jurisdiction over royalty rates, a contention rejected

in Mobil 0il Corp. v. FEC, 149 U.S. App. D. C. 310, 463 F.

‘ ss313u07) Jo AIeIqry ‘uoisIAl( 3dIIosnugy 3Y) Jo SUOHIII[0)) YY) WOk} paonpoaday

2d 256 (1971), cert. denied, 406 U.S. 976 (1972). 1In
Pennzoil, FERC acknowledged, for purpbses of that case only,
that it did not have jurisdiction over royalty rates.

FERC supported the petition for rehearing on the ground
fhatvif FERC prevailed in Pennzoil in its assertion that it

did not have "authority" to permit pass-through of producer

royalties based on the unregulated market value of gas, then

producers paying such royalties might be put in an "untenable



Supreme onxt of the Hnited ﬁtaizs'
Washington, B. €. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL January 3, 1979

Re: No. 77-648 - Federal Energy Regulatory
Commission v. Pennzoil Producing Co.

Dear Byron:

Please join me.

Sincerely,

A7

T.M.

Mr. Justice White

cc: The Conference
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Supreme Qourt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

January 4, 1979

.

Re: No. 77-648 ! FERC v. Pennzoil Producing Co.

Dear Byron:
I go along. s

Sincerely,
s
gy

Mr, Justice White

cc: The Conference
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Supreme Qomrt of the nited States
Washington, B. (. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

January 3, 1979

No. 77-648 Federal Energy v. Pennzoil’

Dear Byron:

Please show at the end of the next draft of your
memorandum that I took no part in the consideration or
decision of this case.

Sincerely,

;;zj; Lo g

Mr. Justice White

l1fp/ss

cc: The Conference
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Supreme ot of the Hnited States
Waslington, B. . 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHMNQUIST

January 8, 1979

Re: No. 77-648 FERC v. Pennzoil Producing Co.

Dear Byron:

Please join me.

Sincerely,

My

Mr. Justice White

Ccoies to the Conference
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Supreme Gonrt of the Mnited States
Haslington, B. . 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

January 4, 1978

Re: 77-648 - Federal Energy Regulatory
Comm. v. Pennzoil Producing Co.

Dear Byron:

Please join me.

Respectfully,

Mr., Justice White

Copies to the Conference
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