


Supreme Qourt of the Anited States
Washington, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE

February 15, 1978

Dear Bill:

Re: .77-154 Elkins v. Moreno

I fear I cannot agree that we should strike
this case now. Everyone is ready, and we can (and may
well) certify the case after oral agrument.

Regards,

Mr. Justice Brennan

cc: The Conference
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Supreme Qonrt of the Bnited States
HMashington, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

April 7, 1978

Re: 77-~154 - Elkins v. Moreno

Dear Bill:

I join your March 29 dissenting opinion.

Rggards,

Mr. Justice Rehnquist

Copies to the Conference
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MEMORANDUM TO THE CONFERENCE (i ( T

Re: No. 77-15:, Elkins v. Moreno

el
A

In preparing for argument, I have become increasingly
troubled over what might be the proper disposition of this
case. It is unassailable that Vlandis v. Kline, 412 U.S.
441 (1973), can be applied today only in light of
Weinberger v. Salfi, 422 U.S. 749 (1975), and its
progeny. As petitioners admit, br. at 15 n.6, Salfi was
not called to the attention of the District Court below,
whose opinion was adopted by the Fourth Circuit. This
situation might argue for us simply to summarily vacate
and remand for reconsideration in light of Salfi, although
this would be somewhat unusual in that the Salfi point was
argued to the Fourth Circuit.

If we do not summarily remand, then it seems to me
that this case largely presents issues of Maryland law. I
reach this conclusion because the petitioner tells us

"Like most other public institutions of higher

education, the University of Maryland bases its award
of in-state status on domicile.

"Because it views nonimmigrant aliens as being
under a legal disability which precludes the intent to

be domiciled in Maryland, the University awards
in-state status only to [aliens admitted for permanent
residence].” Br., at 11 (emphasis added).

From this, I conclude that if Maryland law was clearly
otherwise -~ i.e., that G-4 aliens, who have an intent to
stay in Maryland for the indeterminate duration of their
jobs, were not legally disabled from achieving the intent
necessary for domicile under Maryland law -- the
University would change its position and subject
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respondents to the eight-part domicile test set out in
petitioner's brief, at 9. 1In addition, were we to
conclude that the University is simply in error in its
reading of Maryland law -- which is essentially what the
District Court concluded -- I do not see how we could
sustain the University's refusal to apply its eight-part
test to respondents even if rational basis were the
constitutional standard to be applied.

Moreover, even if Maryland law conforms to the
University's view of it, a question is still presented
whether Maryland may have such a view consistent with the
Supremacy Clause and Federal power over the residency
status of agents of foreign governments or international
treaty organizations. As I understand the District
Court's opinion, questions relating to the Supremacy
Clause were briefed on the cross-motions for summary
judgment below but were not decided given tge Vlandis
ground for decision. Thus, if we reverse, we will have to
send the case back for con51derat10n of these further
issues.

Given all the above, I wonder whether we could not
greatly expedite the ultimate conclusion of this
litigation by following the course we adopted last Term in
Massachusetts v. Feeney, 429 U.S. 65 (1976), and
certifying to the Marvland Court of Appeals (under Md.

Code, Courts & Judicial Proceedings, § 12- 601)1/

question along the lines: "Are persons resident in
Maryland, who are G-4 aliens under United States Statutes,
under a legal disability which precludes the intent
necessary to be a Maryland domiciliary?" The

l/The Court of Appeals may answer questions of law
certified to it by the Supreme Court of the United
States . . . when requested by the certifying court if
there is involved in any proceeding before the
certifying court a question of law of this state which
may be determinative of the cause then pending in the
certifying court ans as to which it appears to the
certifying court there is no controlling precedent in
the Court of Appeals.” § 12-601.

I note that the parties, in discussing Maryland law,
cite no case directly on point and the key cases date to
1940 and 1924.
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only difficulty I see with taking this course is that the
answer to the question may turn on questions of federal
law surrounding the G-4 status. Since we could review the
decision of federal issues after certification, and could
do so presumably in light of a definitive statement of
what Maryland law requires, I think such difficulty is

really de minimis.
If others agree that certification is the appropriate

course, I wonder whether we should postpone oral argument
or, at the least, ask thezyarties to argue whether this

case should be certified?=
W.J.B., Jr.

g/In Feeney, supra, we certified a question to the
Massachusetts Supreme Judicial Court before oral argument
here. 1In Aldrich v. Aldrich, 375 U.S. 75 (1963), however,
we certified after oral argument. Thus, it appears we
have no standard practice on the timing of certification

vis-a-vis oral argument.
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Supreme Qonrt of e United States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

February 16, 1978

MEMORANDUM TO THE CONFERENCE
Re: No. 77-154, Elkins v. Moreno

In looking over petitioner's brief, I note that
petitioner states at 35 n.20:

"Petitioner urged both the district court and the
court of appeals to defer to Maryland courts the
question of whether the state law precluded G-4's from
establishing Maryland domicile, but the lower courts
refused to abstain or certify the question to the
Court of Appeals of Maryland. See, e.g9., Answer to
Complaint (R. 116 et seq.)"

I am not sure that this statement is wholly correct, since
the Answer asks only for abstention. See App. 15A ("Tenth
Defense"). But, in any case, petitioner's apparent
willingness to let the Maryland Court of Appeals have a
first crack at the domicile issue seems to me to bolster
the case for certification. '

W.J.B., Jr.
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Supreme (onrt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

February 23, 1978

MEMORANDUM TO THE CONFERENCE

Re: No. 77-154, Elkins v. Moreno

Now that we have had oral argument, I want to renew my
suggestion that we certify this case to the Maryland Court
of Appeals. The purpose of this memorandum is té suggest
the form of an appropriate question to be certified.

At argument, I sensed that the parties disagree on
precisely what the policy of the University of Maryland
is. More particularly, is it a policy that attempts to
implement the Maryland common law of domicile, or is it a
policy of domicile plus participation in the "full
spectrum” (the term used by Maryland counsel in argument)

of Maryland taxes. My impression was that this case was
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tried on the understanding that ccmmon law domicile alone
was the controlling issue. If this is so, then it makes
sense to me to certify to the Maryland Court a question

focusing solely on what is the Maryland common law. TIf,
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Page 2

however, the University was defining “domicile" for its
own purposes, then perhaps a broader gquestion would be in
order. However, as I will show below, the only issue in

this suit is the content of Maryland's common law.

This is a class action, certified under Fed. R. Civ.

P. 23(b)(2), the class consisting of:

"All persons now residing in Maryland who are

current students at the University of Maryland, or who

chose not to apply to the University of Maryland
because of the challenged policies but would now be
interested in attending if given an opportunity to
establish in-state status, or who are currently
students in senior high schocls in Maryland, and who

"(a) hold or are named within a visa under 8

U.S.C. § 1101(a)(15) (G) (iv) or are financially

dependent upon a person holding or named within

such a visa." Pet. App. 50a-51la.
By definition in such a suit, "the party cpposing the
class [here the Universityl] has acted or refused to act on
grounds generally applicable to the class." Fed. R. Civ.
P. 23(b)(2). 1In addition, "the claims or defenses of the
representative praties [must be] typical of the claims or
defenses of the class."” Fed. R. Civ. P. 23(a){(3). Given

these procedural prerequisites, it follows that the
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To: The Chief Justice
Mr. Justice Stewart
r Justice White

Mr Justice Marshall

Mr Justice Do

. S
Mr I8

From: Mr Justioe U200
. Circulatal: 3\\;‘ “\\:ﬂw
1st DRAFT T oo pnuianet
SUPREME COURT OF THE UNITED STATES
No. 77-154¢

Wilson H. Elkins, President, Uni-
versity of Maryland,
Petitioner,

v.

Juan Carlos Moreno et al.

On Writ of Certiorari to
the United States Court
of Appeals for the
Fourth Circuit.

[March —, 1978]

MR. JusTicE BRENNAN delivered the opinion of the Court.

Respondents, representing a class of nonimmigrant alien
residents of Maryland,’ brought this action against the Uni-
versity of Maryland > and its President, petitioner Elkins,
alleging that the University’s failure to grant respondents
“in-state” status for tuition purposes violated various federal
laws,® the Due Process and Equal Protection Clauses of the

1 The class certified by the Distriet Court differs from that alleged in the
complaint. As certified, the class is defined as:

“All persons now residing in Maryland who are current students at the
University of Maryland, or who chose not to apply to the University of
Maryland because of the challenged policies but would now be interested in
attending if given an opportunity to establish in-state status, or who are
currently students in senior high schools in Maryland, and who
“(a) hold or are named within a visa under 8 U. S. C. § 1101 (a) (15) (G)
(iv) or are financially dependent upon a person holding or named within
such a visa.” Pet. App., at 50a-51a.

2 The University was dismissed from the suit on the authority of Monroe
v. Pape, 365 U.S. 167 (1961). See 420 F. Supp., at 548-550.

3 The complaint alleged that petitioner’s conduct violated 42 U. S. C.
§§ 1081, 1983, 2000a, 2000a—1, 2000a-3, 2000d (1970 ed., and Supp. V).
App. 3A. Jurisdiction was predicated on 28 U. 8. C. §§ 1343 (3), 1343 (4).
' Ibid. The District Court proceeded on the premise that 42 U. 8. C. § 1983
' and the cited sections of Title 28 gave jurisdiction and a cause of action.
See 420 F. Supp., at 548. Neither of these rulings is now in dispute.
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E s s e
SUPREME COURT OF THE UNITED STATES

No. 77-154

Wilson H. Elkins, President, Uni-
versity of Maryland,
Petitioner,

v,

Juan Carlos Moreno et al.

On Writ of Certiorari to
the United States Court
of Appeals for the
Fourth Cireuit.

[March —, 1978]

MR, JusTicE BRENNAN delivered the opinion of the Court.

Respondents, representing a class of nonimmigrant alien
residents of Maryland,* brought this action against the Uni-
versity of Maryland* and its President, petitioner Elkins,
alleging that the University’s failure to grant respondents
“in-state” status for tuition purposes violated various federal
laws,® the Due Process and Equal Protection Clauses of the

1The class certified by the District Court differs from that alleged in the
complaint. As certified, the class is defined as:

“All persons now residing in Maryland who are current students at the
University of Maryland, or who chose not to apply to the University of
Maryland because of the challenged policies but would now be interested in
attending if given an opportunity to establish in-state status, or who are
currently students in senior high schools in Maryland, and who
“(a) hold or are named within a visa under 8 U. 8. C. § 1101 (a) (15) (G)
(iv) or are financially dependent upon a person holding or named within
such a visa.”  Pet. App., at 50a=51a.

2 The University was dismissed from the suit on the authority of Monree
"v. Pape, 365 U.S. 167 (1961). See 420 F. Supp., at 548-550.

3 The complaint alleged that petitioner’s conduct violated 42 U. 8. C.

. §§ 1981, 1983, 2000a, 2000a-1, 2000a-3, 2000d (1970 ed., and Supp. V).
App. 3A. Jurisdiction wus predicated on 28 U. 8. C. §§ 1343 (3), 1343 (4).
Ibid. The District Court proceeded on the premise that 42 U. 8. C. § 1983
and the cited sections of Title 28§ guve jurisdiction and a cause of action.
See 420 F. Supp., at 548. Neither of these rulings is now in dispute.
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Fushington, B. . 20543

CHAMBERS OF .
JUSTICE Wn. J. BRENNAN, JR. | MaY'Ch ]5 , ]978

RE: No. 77-154 Elkins v. Moreno

Dear Potter:

Thank you very much for the suggestion as to the
revision of the certified question. I am happy to

adopt it.

Sincerely,

Mr. Justice Stewart

cc: The Conference
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REPRODUSED » COLLECTIONS OF

THE MANUSCRIPT DIVISION, LIBRARY"OF *CONGRESS\;.
i S

ik [

Suprenme Qourt of te Ynited States
Washington, B. . 20513

CHAMBERS OF

JUSTICE Wn. J. BRENNAN, JR. MaY‘Ch ]6, ]978

RE: No. 77-154 Elkins v. Moreno

Dear Harry:

Of course I'11 delete the words "who may probate a
will" in the 9th line of footnote 9 on page 11. Thanks
very much for the suggestion.

Sincerely,

Mr. Justice Blackmun




Supreme Q}nnﬁ nf fye ¥inited States
Hashington, B. €. 205%3

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR. MaY‘Ch 16, ]978

RE: No. 77-154 Elkins v. Moreno

Dear Harry:

Thanks for your note joining the opinion for certifi-
cation. I agree that as the record now stands we need not
be concerned with what the case might be if the University
refused to be bound by the Maryland law of domicile. From
what was said by the Attorney General at oral argument it
appears most likely that the University will follow what-
ever the Maryland court holds to be the law of Maryland.

Sincerely,

7
M N

" 5
/ / l’/
/71K
/ g

/

Mr. Justice Blackmun

cc: The Conference
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3rd DRAFT

SUPREME COURT OF THE UNITED STATES

No. 77-154

Wilson H. Elkins, President, Uni-
versity of Maryland,
Petitioner,

v.

Juan Carlos Moreno et al.

On Writ of Certiorari to
the United States Court
of Appeals for the
Fourth Cireuit.

[March —, 1978]

MRr. JusTicE BRENNAN delivered the opinion of the Court.

Respondents, representing a class of nonimmigrant alien
residents of Maryland,' brought this action against the Uni-
versity of Maryland* and its President, petitioner Elkins,
alleging that the University’s failure to grant respondents
“in-state” status for tuition purposes violated various federal
laws,* the Due Process and Equal Protection. Clauses of the

1 The class certified by the District Court differs from that alleged in the
complaint. As certified, the class is defined as:

“All persons now residing in Maryland who are current students at the
University of Maryland, or who chose.not te apply to the University of
Maryland because of the challenged policies but would now be interested in
attending if given an opportunity to establish in-state status, or who are
currently students in senior high schools in Maryland, and who
“(a) hold or are named within a visa under 8 U, 8. C. § 1101 (a) (15)(G)
(iv) or are financially dependent upon a person holding or named within
such a visa.,” Pet. App. 50a-51a.

2 The University was dismissed from the suit on the authority of Monroe
v. Pape, 365 U. S. 167 (1961). See 420 F. Supp., at 548-550.

3 The complaint alleged that petitioner’s conduct violated 42 U. S, C.
§§ 1081, 1983, 2000a, 2000a—1, 2000a-3, 2000d (1970 ed., and Supp. V).
App. 3A. Jurisdiction was predicated on 28 U. 8. C. §§ 1343 (3), 1343 (4).
Ibid. The District Court proceeded on the premise that 42 U. S. C. § 1983
and the cited sections of Title 28 gave jurisdiction and a cause of action.
See 420 F. Supp., at 548. Neither of these rulings is now in'dispute.
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4th DRAFT
SUPREME COURT OF THE UNITED STATES
No. 77-154
Wilson H. Elkins, President, Uni- . . .
versity of Maryland, On Writ .of Certiorari to
Petitioner, the United States Court
v, of Appeals for the

Fourth Circuit.
Juan Carlos Moreno et al.

[March —, 1978]

MR. JusticE BRENNAN delivered the opinion of the Court.

Respondents, representing a class of nonimmigrant alien
residents of Maryland,® brought this action against the Uni-
versity of Maryland* and its President, petitioner Elkins,
alleging that the University’s failure to grant respondents
“in-state” status for tuition purposes violated various federal
laws,® the Due Process and Equal Protection Clauses of the

1 The class certified by the District Court differs from that alleged in the
complaint. As certified, the class is defined as:

“All persons now residing in Maryland who are current students at the
University of Maryland, or who chose not to apply to the University’ of
Maryland because of the challenged policies but would now be interested in
attending if given an opportunity to establish in-state status, or who are
currently students in senior high schools in Maryland, and who

“(a) hold or are named within a visa under 8 U. 8. C. § 1101 (a) (15) (G)

(iv) or are ﬁnancmll\' dependent. upon a person holdmg or named Wlthm
such a visa.” Pet. App. 50a-51a.

3 The complaint alleged that petitioner’s condugt v1olated 42.U. S c’
. §§ 1981, 1983, 2000a, 2000a-1, 2000&—3 2000d (19/0 ed., and Supp V)
i o ., App.. 3A. Jurisdiction was predlcated on 28 U.S. C. §§ 1343 (3); 1343 (4).
S o ' Ibid. The Distriet Court proceeded on the premise that 42 U. 8. C. § 1983
’ ) . and the cited sections of Title 28 gave jurisdiction and a cause of action,
] ’ See 420 F. Supp., at 548. Neither of these mlings is now in dispute.

? The University was dismissed from the suit on the authonty of. Monroe g 2
v. Pape 365 U. 8. 167 (1961). See 420 F. Supp., at 048—000 v S P
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\/ To: The Chief Justice
e ' Mr. Justice Stewart
%/Zj /‘/'/5: /Z /7 Mr. Justice White
Mr. Justice Marshall
Mr. Justice Blar¥wm:~
Mr. Justice Pow=:._
Mr. Justice Reh--.:.-
Mr. Justice Ste:=-:

From: Mr. Justice Br=r-o.
Circulated:
Recirculated:
| 5th DRAFT
SUPREME COURT OF THE UNITED STATES
No. 77-154

Wilson H. Elkins, President, Uni-)
versity of Maryland,
Petitioner,

On Writ of Certiorari to
the United States Court
of Appeals for the

v,
Fourth Circuit.
Juan Carlos Moreno et al.

[March —, 1978]

SNOTLYYFITION ST WOMIT 170 0 N T

MR, JusTice BRENNAN delivered the opinion of the Ceurt.

Respondents, representing a class of nonimmigrant alien
residents of Marviand,® brought this action against the Uni-
versity of Maryland? and its President, petitioner Eikins,
alleging that the University’s failure to grant respondents
“in-state” status for tuition purposes violated various federal
laws,* the Due Process and Equal Protection Clauses of the

1 The class certified by the District Court differs from that alleged in the
complaint. As certified, the class is defined as:

“All persens now residing in Marvland who are current students at the
University of Maryland, or who chose not to apply to the University of
Maryland because of the challenged policies but would now be interested in
attending if given an opportunity {u extabiish in-state status, or wuo are
currently students in scnior hizh schools in Maryland, and who
“{a) hold or are named within a visa under 8 U. S. C. § 1101 (a) (15) (G)
(iv) or are financially dependent upon a person holding or named within
such a visa.” Pet. App. 30u-5la.

2 The University wus disinissed {rom the suit on the authority of Monroe
v. Pape, 365 U. 8. 167 (1061). See 420 F. Supp,, at 5348-550.

3 The complaint alleged that petitioner’s conduct vielated 42 U. S, C,
3§ 1081, 1083, 20000, 2000a—I, 2000a-3, 2600d (1970 ed., and Supp. V).
App. 3A. Jurnisdiction was predieated on 23 U. S, C. §§ 1343 (3), 1343 (4).
Ibid. The District Court proceeded on the premise that 42 U8, C. § 1983
and the cited sections of Title 28 guve jurizdiction and a cause of action
See 420 F. Supp., at 548. Neither of these rulings is now in dispute.
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To:

, "rem: Mr. Justice B
QQ‘ \),\\} )\‘3 Yireulated: _____ :
N fsetiroulated O E
SUPREME COURT OF THE UNITED STATES
No. 77-154

Wilson H. Elkins, President, Uni-
versity of Maryland,
Petitioner,
v.

Juan Carlos Moreno et al.

On Writ of Certiorari to
the United States Court
of Appeals for the
Fourth Circuit.

[March —, 1978]

THL J0 SNOIIEDI1ND auT

Me. JusTice BRENNAN delivered the opinion of the Court.

Respondents, representing a class of nonimmigrant alien
residents of Maryland,* brought this action against the Uni-
versity of Maryland? and its President, petitioner Elkins,
alleging that the University’s failure to grant respondents
“In-state” status for tuition purposes violated various federal
laws,* the Due Process and Equal Protection Clauses of the

! The eluss certified by the Distriet Court differs from that alleged in the
complaint, As certified, the class is defined as:

“All persons now residing in Maryvland who are current students at the
University of Marvland, or who chose not to apply to the University of
Maryland because of the challenged policies but would now be interested in
attending if given an opportunity to establish in-state status, or who are
currently students in senior high schools in Maryland, and who
“(a) hold or are named within a visa under 8 U. S. C. § 1101 (a) (15) (G)
(v} or are financizlly dependent upon a person holding or named within
Awch aovisa,” 420 FoSupp.. at 564

2 The University was dismissed from the suit on the authority of Monroe
v. Pape, 385 7. S, 167 (19611, See 420 F. Supp., at 548-550.

3 The ecompluint xilegerd thur petitioner’s conduet violated 42 U. 8, C.
§§ 1081, 1983, 20000, 2000a~1, 2000a-3, 2000d (1970 ed., and Supp. V).
App. 3L Junsdierion was peedienied on 28 U0 8. CL §§ 1343 (3), 1343 (4).
Ibid. The Distrier Conrt procceded on the premise that 42 U. 8. C. § 1983
and the cited sections of Title 28 guve jurisdiction and a cause of action.

SSHAOSNOD 40 AAVHYI'L “NOISTATA LdTADSNANVW

v

338 Movker of these rulings 13 now in dispute,

Sep £H) L Sunn




3 Snpreme Corrt of the Ynited States
: Washington, D. €. 205143

CHAMBERS OF
JUSTICE POTTER STEWART

February 15, 1978

Re: No. 77-154, Elkins v. Moreno

Dear Bill,

I would not postpone oral argument in this case,
Depending upon what develops at the argument, I would,
of course, thereafter be glad to consider certifying the
question of domicile to the Maryland Court of Appeals.
If we do decide to pursue that course, I would suggest
some modification in the wording of the question tenta-
tively proposed in your memorandum.

Sincerely yours,
X
\ ‘
Mr, Justice Brennan ‘ /

Copies to the Conference
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CHAMBERS OF
JUSTICE POTTER STEWART

Supreme Caurt of the Vnited States
Washington, 8. €. 20543

February 23, 1978

Re: No. 77-154 - Elkins v. Moreno

Dear Bill,

I agree with you that we should
certify this case to the Maryland Court
of Appeals, in a Per Curiam as outlined

in Part IIT of your memorandum of today.

Sincerely yours,

VoS
P
~

s'/
Mr. Justice Brennan

Copies to the Conference
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Supreme Gonrt of the Hnited States
Washington, B. €. 205%3

CHAMBERS OF
JUSTICE POTTER STEWART

L
March 15, 1978

Re: No. 77-154, Elkins v. Moreno

Dear Bill,

I would prefer that the certified question -
appearing at page 17 of your opinion, be slightly
revised so as to read as follows:

""Are persons residing in Maryland who
hold or are named in a visa under 8 U.S.C.
§ 1101(a)(15)(G)(iv) (1976 ed.), or who are
financially dependent upon a person hold-
ing or named in such a visa, incapable as
a matter of state law of becoming domi-
ciliaries of Maryland ?"

If this minor language modification is satis-
factory to you, I shall be glad to join your opinion
for the Court in this case.

~ Sincerely yours,
\} G,
Mr. Justice Brennan /

Copies to the Conference
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Supreme Court of the Vnited States
Washington, A. €. 205213

CHAMSERS OF Ma‘rch 27, 1978

JUSTICE BYRON R.WHITE

Re: #77-154 Elkins v. Moreno

Dear Bill,

HO SNOLIDTTIOND TUT LI T 617 M rf st 1oy

MERE

-
N

Please join me.

Sincerely yours,

94
ﬁ7/w«

/ /
d /
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Mr. Justice Brennan

£

Copies to the Conference




Supreme Gonrt of the Hnited States
Washington, B. . 20543 ,

CHAMBERS OF

JUSTICE THURGOOD MARSHALL February 15, 1978

Re: No. 77-154 - Elkins v. Moreno

Dear Bill:

I agree to the certification and to postpone
argument.

Sincerely,

'-('ffu .

T.M.

Mr. Justice Brennan

cc: The Conference
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Supreme Gourt of the Ynited States
Washington; D. . 205143

CHAMBERS OF
JUSTICE THURGOOD MARSHALL March 17, 1978

Re: No. 77-154, Elkins v. Moreno

Dear Bill:
Please join me. -

Sincerely,

Mr. Justice Brennan

cc: The Conference
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Supreme Qonrt of the Hnited States
Wuslhington, B. €. 205%3

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN ) ‘ February 16, 1978

Re: No. 77-154 - Elkins v. Moreno

Dear Bill:

I, too, am not inclined to postpone oral argument, If
we are to certify, I think it would be better to do so after the
argument. Furthermore, I think we should be careful not to
ask the Maryland Court to resolve the meaning of G-4 alien

status, for that is an issue of federal law.

Sincerely,

o
\

Mr. Justice Brennan

cc: The Conference
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Supreme Qonrt of the ‘zﬁmteh States
Washingtor, B. €. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 16, 1978

Re: No. 77-154 -~ Elkins v. Moreno

Dear Bill:

I am willing to join your opinion for certification for
I suspect there is not much to lose. It seems to me, however,
that the University could well take the position that, whatever
the Maryland law is as to domicile, they are not bound by it.
In view of the comments made at oral argument, this is prob-
ably unlikely.

Sincerely,
N,
Mr. Justice Brennan

cc: The Conference
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Supreme Gonrt of the Hnited Sintes
Washington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 16, 1978

Re: No. 77-154 - Elkins v, Moreno

Dear Bill:

Would you be willing to strike the words ""who may
probate a will" in the 9th line of footnote 9 on page 11? I sup-
pose the reference is really intended to be made to whose will
may be probated, rather than to the lawyer who does the probate
or the beneficiary who seeks probate. As an old probate hand
of many years, however, I in many instances probated in Minne-
sota, as an original probate, wills of non-Minnesota domiciliaries.

I would feel more comfortable if those five words were
omitted.

Sincerely,

A
—

Mr. Justice Brennan
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AﬁmnnueQmmiafﬂpﬁﬁﬁuhﬁﬁdui
Washington, B. (. 20543

CHAMBERS OF
. CK N .

Re: No. 77-154 - Toll v. Moreno

Dear Bill:
Please join me in your proposed per curiam.

Sincerely,

Pl

Mr. Justice Brennan

cc: The Conference
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Supreme Qourt of the Hnited States
Washingtan, B. @. 20513

JUSTICE LEWIS F POWELL,JR.

March 29, 1978

No. 77-154 Elkins v. Moreno

Dear Bill:

As I am hesitant at this time to agree with the
views you express as to federal immigration law, I now
plan to circulate a brief cpinion. You may be entirely
right, but thinking it unnecessary to make or imply these
judgments in this case, I have not made as thorough a
study as I would like.

I will join in your judgment and other portions
of your opinion. :

I should add that I also would not wish to
express an opinion as to overruling Vlandis.

I will try to circulate something before the end
of the week. It will be brief and should not hold you up.

Sincerely,

4 ,
ALt

‘
£
5

Mr. Justice Brennan

1fp/ss
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Supreme Gourt of the Ynited Stiates
Waskington, B. . 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

March 30, 1978

No. 77-154 Elkins v. Moreno

Dear Bill:

In view of the changes in your opinion we have
discussed, I am happy to join you.

Sincerely,
.’ .

PRt
e

Mr. Justice Brennan

Copies to the Conference
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/7 Siuprente Conrt of the Anited States
Washington, B. €. 20513

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

February 23, 1978

MEMORANDUM TO THE CONFERENCE

Re: No. 77-154 - Elkins v. Moreno

I have just read Bill Brennan's memorandum of today,
in which he states that he still believes we should certify
this case to the Maryland Court of Appeals. While I do not
think there is anything affirmatively wrong with certificatior.
I do not believe that any conceivable gquestion that could be
posed to the Maryland Court of Appeals would materially aid us
in deciding the issue before us in this case.

The Board of Regents of the University of Maryland
have adopted what the District Court referred to as the
"In-State~Policy", which is set forth in the opinion of the
District Court, pet. 9a-1l0a. The relevant parts of that

policy seem to me to be the following:
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"General Policy

"l. It is the policy of the Univeristy of
Maryland to grant in-state status for admission,
tuition and charge-differential purposes to
United States citizens, and to immigrant aliens
lawfully admitted for permanent residence in
accordance with the laws of the United States,
in the following cases:

"a. Where a student is financially dependent
upon a parent, parents, or spouse domiciled in
Maryland for at least six consecutive months
prior to the last day available for registration
for the forthcoming semester . . .

"Definitions . . .

"4. A domicile is a person's permanent place
of abode; namely, there must be demonstrated an
intention to live permanently or indefinitely in
Maryland. For purposes of this policy only one
domicile may be maintained at a given time . . .

It is this policy that respondents claim violate the Unit-
States Constitution; it is a policy adopted by the Maryland
Board of Regents, which may or may not conform to the general
Maryland law of domicile. The above quoted definition of
"domicile" is one adopted by the Board of Regents, and so
far as we know under the law of the State of Maryland the

Board of Regents are not obligated to follow the general

SSTUINOD 40 XAVIIIT ‘NOISTATA LATADISANVH AMNL A0 SNOIIOTTION THI WOMA dIXNAOHITH



- 3 -
Maryland law of "domicile" which might be applicable in cases
of divorce, estate tax, and the like, in making their own

determination of "domicile" for purposes of according in-

state tuition rates. Furthermore it would seem that Section 1
is a requirement independent of domicile.

I think this view of the case is further confirmed by
petitioner Elkins' letter to respondent's counsel of May 14,

1975, Appendix 13A, where he states:

"It is the policy of the University of
Maryland to grant in-state status for admission,
tuition and charge-differential purposes only
to United States citizens and to immigrant
aliens lawfully admitted for permanent residence.
Furthermore, such individuals {or their parents)
must display Maryland domicile. (Emphasis supplied.

This letter surely indicates that the University's standa:
for in-state tuition may require more thaﬁ the mere showing
of Maryland domicile in the common law or general sense. The
case thus presented to us is, to me, whether the Regents'
rrgulations set forth at pet. 9a-10a vioclate either the
irrebuttable presumption doctrine of Vlandis, which the
Court of Appeals decided they did, or whether they violate
the Equal Protection Clause under the Mauclet line of reasonirc

a gquestion which the Court of Appeals did not reach.

Sincerely,
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To: The Chief Justice
Mr. Justice Brennan
Mr. Justice Stowart
Mr. Justice fhita
Mr. Justice rzhall
Mr. Justice Blacksar
Mr. Justice Powell
Mr. Justies Stevens

isC From: .
_2d DRAFT ciroulated: MAR 24 176
SUPREME COURT OF THE UNITED STATES :rculated: —
No. 77-154

Wilson H. Elkins, President, Uni- On Writ of Certi .
versity of Maryland, n writ of Certiorar: to

Petitioner, the United States Court
v of Appeals for the

Fourth Circuit.
Juan Carlos Moreno et al. r fredt

[March —, 1978]

Mag. JusTice REENQUIST.

The University of Maryland, like all state universities,
differentiates in tuition between “in-state” and “out-of-state”
students. The two categories of students are delineated in the
University’s general policy statement on “In-State Status for
Admission, Tuition, and Charge-Differential Purposes.” Part
1 of the policy statement provides:

“It is the policy of the University of Maryland to grant
in-state status for admission, tuition and charge-differen-
tial purposes to United States citizens, and to tmmigrant
aliens lawfully admitted for permanent residence in ac-
cordance with the laws of the United States, in the

following cases:

“‘a. Where a student is financially dependent upon a

parent, parents, or spouse domiciled in Maryland for at
least six consecutive months prior to the last day available
for registration for the forthcoming semester, [or]

“‘b. Where a student is financially independent for at.
least the preceding twelve months, and provided the
student has maintained his domicile in Maryland for at
least six consecutive months immediately prior to the last -
day available for registration for the forthcoming semes-
ter.!” DBrief of Petitianer, at 7 (emphasis added).
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To: The Chief Justice
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice Waite
Mr. Justice Marszz..
Mr. Justice Blaco .-
0( 3 s - (7 Mr. Justice Powe .l
ﬁb ) ' Mr. Justice Stev:-=

From: Mr. Justice Re:.-:

2nd DRAFT Circulated: NE
SUPREME COURT OF THE UNITED STATEScizoulated: — —
No. 77-154

Wilson H. Elkins, President, Uni- On Writ of Certi .
versity of Maryland, n Writ o ertiorarl to

Petitioner, the United States Court
v of Appeals for the

F h . . )
Juan Carlos Moreno et al. ourth Circuit
[March —, 1978]

Mkr. Justice REHNQUIST.

The University of Maryland, like all state universities,
differentiates in tuition between “in-state” and ‘“out-of-state”
students. The two categories of students are delineated in the
University’'s general policy statement on “In-State Status for
Admission, Tuition, and Charge-Differential Purposes.” Part
1 of the policy statement provides:

“It is the policy of the University of Maryland to grant

in-state status for admission, tuition and charge-differen-
tial purposes to United States citizens, and to immagrant
aliens lawfully admitted for permanent residence in ac-
cordance with the laws of the United States, in the
following cases:
“‘a, Where a student is financially dependent upon a
parent, parents, or spouse domiciled in Maryland for at
least six consecutive months prior to the last day available
for registration for the forthcoming semester, [or]

“‘b, Where a student is financially independent for at
least the preceding twelve months, and provided the
student has maintained his domicile in Maryland for at
least six consecutive months immediately prior to the last
day available for registration for the forthcoming semes-
ter. ” Brief of Petitioner, at 7 {emphasis addgd).
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V} To: The Chier Justice
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marsh~11
Mr. Justice Black,i;
Mr. Justics Powal
Mr. Justice Stever -

From: My, Justice Rehr

Ciroulated: —_—

3rd DRAFT
SUPREME COURT OF THE UNITED STATH§ cwated: __ 4°% -

No, 77-154

Wilson H. Elkins, President, Uni-

versity of Maryland. On Writ of Certiorari to

Petitioner, the United States Court
" of Appeals for the

Fourth Circuit.
Juan Carlos Moreno et al. ;

(March —, 1978]

Mz. Justice Remnquist, with whom Tae CHIEF JUsTICE
joins, dissenting.

The University of Maryland, like all state universities,
differentiates in tuition between “in-state’” and “out-of-state”
students. The two categories of students are delineated in the
University’s general policy statement on “In-State Status for
Admission, Tuition. and Charge-Differential Purposes.” Part
1 of the policy statement provides:

“It is the policy of the University of Maryland to grant
in-state status for admission, tuttion and charge-differen-
tial purposes to United States citizens, and to immigrant
aliens lawfully admitted for permanent residence in ac-
cordance with the laws of the United States, in the
tollowing cases:

»‘a. Where a student is financially dependent upon a

parent, parents. or spouse domiciled in Maryland for at

least six consecutive months prior to the last day available

for registration for the forthcoming semester. {or]

**b. Where a student is financially independent for at
twaolve months, and provided the
vl o domiede i Maryland for at
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least the procodics

Fpudent Las rnoniline
tpast $ix cotsesof Lo e e ened rely prior to the last
day avadiable Jor oo o~tiotwn for the fortheoming semes~

ter' " Brief of Petitioner, at 7 (emphasis added).
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Supreme Qonrt of Hye Hnited Sintes _
Washington, B. (. 20543

CHAMBERS OF .
JUSTICE JOHN PAUL STEVENS

March 14, 1978

Re: 77-154 - Elkins v. Moreno

Dear Bill:
Please join me.
Respectfully,
)

[
i

/

Mr. Justice Brennan

Copies to the Conference
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