


L/§§§\ Supreme Gonrt of the Hnited States
3 Washington, B. §. 20543

CHAMBERS OF
THE CHIEF JUSTICE

March 6, 1978

Re: 76-1410 - Agosto v. Immigration and Naturalizatior

Service

MEMORANDUM TO THE CONFERENCE

My further review of this case confirms my

tentative vote to reverse.

Regards,
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J Suprente Qonrt of the Hnited States
Washington, B. (. 205%3

CHAMBERS OF
THE CHIEF JUSTICE

April 27, 1978

Dear Thurgood:

Re: 76-1410 Agosto v. Immigration and Naturalizatio-

Service
I join--just as reluctantly as you have written!

Regards,

Mr. Justice Marshall

cc: The Conference
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Supreme Gourt of the nited States
TWaslingtan, B. . 20513

CHAMBERS OF

JUSTICE WM.J. BRENNAN, JR. OCtOber 7’ ]977

RE: No. 76-1410 Agosto v. Immigration & Naturalization
Service

Dear Byron:

Please join me in the dissenting opinion you have

prepared in the above.

Sincerely,
N
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~

Mr. Justice White

cc: The Conference
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Supreme Gonrt of e Huited Stutes
HMashington, B. €. 20543

CHAMBERS OF )
JUSTICE Wwm. J. BRENNAN, JR. Aprﬂ 18, ]978

RE: No. 76-1410 Joseph V. Agosto v. Immigration and
Naturalization SErvice

Dear Thurgood:

I agree.

Sincerely,

Mr. Justice Marshall

cc: The Conference
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Supreme Qonrt of the Vnited States
Washinglon, B. 4. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

April 17, 1978

No. 76-1410 - Agosto v. INS

Dear Thurgood,

I am glad to join your opinion for
the Court in this case.

Sincerely yours,

N
leo.
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Mr. Justice Marshall

Copies to the Conference
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To: The Chief Justice
Mr. Justice Bronnan
HE. Justice ftew
MI‘, Jus‘” hes
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, {:’ | ) A 1st DRAFT Recirculzt..d.
SUPREME COURT OF THE UNITED STATES

JOSEPH V. AGOSTO v. IMMIGRATION AND
NATURALIZATION SERVICE

(E1ONaO I

N PETITION FOR WRIT OF CERTIORARI TU THE UNITED STATES
COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 76-1410. Decided Oetober —, 1977

MRg. Justice WHITE, dissenting.

I dissent fromn the denial of eertiorari.

The relevant section of the Iimmigration and Nationality
Act, 8 U. 5. C. §1105a (a)(5) (1970), requires that a petia
tioner receive a hearing de novo in a federal district court
whenever he “makes a showing that his claim is not frivolous”
and “where a genuine issue of material fact as to the
petitioner's nationality is presented.” The petitioner here
opposed his deportation order on the grounds that he is an
American citizen. He introduced the testimony of three wit-
nesses concerning the circumstances of his American birth and
early years. The immigration judge disbelieved petitioner's
witnesses, and the Board of Immigration Appeals affirmed.
although explicitly recognizing that petitioner's witnesses
would, if believed, have refuted the documentary evidence
introduced against him and that to rule against petitioner
required discrediting the oral testimony.

The Court of Appeals sustained this judgment. It thought
petitioner’'s claim not colorable and also cited Kessler v.
Strecker, 307 U. S. 22 (1939). in rejecting the demand for a
.Ae novo hearing. I cannot believe, however. that a claim
Vsupported by three witnesses claiming personal knowledge of
petitioner's birthplace directly contrary to the Government's
position in this regard, can be considered a “‘frivolous™ clain:
or one not raising a “genuine issue of material fact”™ within
the meaning of the statute. As I see it Congress mtended
evidentiary conflicts and credibility issues such as this to be
resolved in the District Clourt. Tt is also clear énough to me
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Supreme Qonrt of the Hnited States
Washington, B. (. 20543

CHAMBERS OF April 17, 1978

JUSTICE BYRON R. WHITE

Re: 76-1410 - Agosto v. Immigration and
Naturalization Service

Dear Thurgood,

Please join me.

Sincerely yours,

Mr. Justice Marshall

Copies to the Conference
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Supreme Gourt of the United States
Mashington, B. . 20543

CHAMBERS OF

JUSTICE THURGOOD MARSHALL October 11, 1977

Re: No. 76-1410, Agosto v. Immigration and Naturalization
Service

Dear Byron:
Please join me in your dissent.

Sincerely,

U SR
7ol
T. M.

Mr. Justice White

cc: The Conference
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14 APR 1978

1st DRAFT
SUPBREME COURT OF THE UNITED STATES
No. 76-1410
Joseph V. Agosto, Petitioner, ) On Writ of Certiorari to the
v United States Court of
Immigration and Naturalization| Appeals for the Ninth
Service. Circuit.

[April —, 1978]

M-g. JusTicE MARsHALL delivered the opinion of the Court.

The question for decision is whether petitioner has made a
sufficient showing in support of his claim to United States
citizenship to entitle him to a de novo judicial determination
of that claim under § 106 (a2)(5)(B) of the Immigration and
Nationality Act,8 U. 8. C. § 1105a (a) (5)(B).

I

In 1967, the Immigration and Naturalization Service began
deportation proceedings against petitioner by issuance of a
show-cause order charging that he was deportable as an alien
who had unlawfully entered the United States. App. 4-6.
Petitioner, Joseph Agosto, opposed deportation, claiming that
he was born in this country and therefore is a citizen of the
United States not subject to deportation. Over the course of
several years, a series of hearings were held before an immi-
gration judge,' at which the Service presented documentary

t After petitioner’s first set of hearings, an immigration judge issued a
deportation order, App. 18, which petitioner then appealed to the Bourd of
Tmmigration Appeals. The Board remanded to permit the immigration
judge to consider petitioner’s claim that he was entitled to rehef from
deportation pursuant to § 241 (f), 8 U, 8. C. § 1251 (f) ax the husband of a
United States citizen, but did not consider petitioner’s other challenges to the
finding that he was deportable. App. 19-20. At the hearing on remand,
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Supreme Qonrt of the United States
ashington, B. €. 205%3

;:E HARRY A. BLACKMUN

October 11, 1977

AUV ON Y FELRIAT T AT AT

Re: No. 76-1410 - Agosto v. INS

11T  LEFINE 1

-
N

Dear Byron:

Please join me in your dissent.

CNOT IDNYINT 10D

Sincerél:X
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Mr. Justice White

cc: The Conference
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Supreme Qonrt of the Vnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

Re: No. 76-1410 - Agosto v. INS

Dear Thurgood:

Please join me.

Sincerely,

oy

Mr. Justice Marshall

cc: The Conference

April 17, 1978
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March 9, 1978

No. 76-1410 Agosto v. Imm. & Nat. Service

Dear Bill:

As I would like to pay my respects to Joseph V.
Agosto, alias Vincenzo Dipaola, alias Vincenzo Pianetti, I
will undertake a dissent when the Court opinion is
circulated.

Astonishingly, you and I seem to be the only
Brothers who believe that there is no duty on a court to
accept - for any purpose - testimony that is inherently
incredible.

Sincerely,

Mr. Justice Rehnquist

1fp/ss



Suprente Qonrt of the Hnited States
Washingtor, B. €. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

April 17, 1978

No. 76-1410 Agosto v. Immigration and
Naturalization Service

Dear Thurgood:
In due time I plan to circulate a dissent.

Sincerely,

Mr. Justice Marshall
1fp/ss

cc: The Conference
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R Xo: The Chief Justice

l Mr. Justice Brennan ,
Mr. Justice Stewart [/’
Mr. Justlice White

Mr. Justice ¥arshall

My. Justice blal¥kmun

Mr. Justice Reimanist

Mr. Justic=a Stszvens

From: Mr. Jusitce Powell
&5 MAI W/

Girculated:
1st DRAFT

1DINCINONM I T

Reciroculated:

SUPREME COURT OF THE UNITED STATES

No, 76-1410

Joseph V, Agosto, Petitioner, )} On Writ of Certiorari to the

v. United States Court of
Tmmugration and Naturalization| Appeals for the Ninth
Service, ' Cireuit,

(May —, 1978]

M. Jusrier PoweLLn, dissenting.

The Court today has construed a statute in a way that
rewards falsehood and frustrates justice. The statute is
$106 (a) of the Immigration and Naturalization Act, 8
U S0 € §1105a (a). adopted in 1961 as part of a general
revision of the statutory provisions governing judicial review
of deportation orders. The general revision was designed to
prevent repetitious litigation of frivolous claims, and “dilatory
tactics” used to forestall deportation, by eliminating in most
instances any review by district courts of deportation deci-
stlons. Foti v Lmmigration & Naturalization Service, 375
(N0 217, 224-225 (1963).

Subzection (5) of § 106 (a) provides a narrow exception to
the general rule of leaving deportation matters largely to
adimunistrative proceedings, subject to review by a Court of
Appeals to ensure that the administrative decision Is sup-
ported by “reasonable, substantial, and probative evidence
on the record considered as a whole.™ 8 U, S, (. §1103a
tared), Seetion 106 (a)(5). quoted ante, at 3 n. 2. requires a
Court of Appeals reviewing deportation proceedings to refer

SSTHINOD 40 XMVHATT “NOTSTATA LATHDSANVK ALk 40 SNOLLONTFION AHI Wowa 0

By elimnating review i the distriet conrts, the bill | was intended
1o} obviate one of the prinuay canses of delay in the finad determination S
af all (uestions which may arise in a deportation proceeding.” Foti v.
[mmigration & Naturalization Service, 375 U. 8, at 225 o 1l {(quoting:
remarks of Rep. Walter).




CHAMBERS OF

Suprenre Qonrt of the Hnited States
Washington, B. €. 20543

JUSTICE LEWIS F. POWELL,JR.

May 31, 1978

No. 76-1410 Agosto v. INS

Dear Thurgood:

In addition to some minor stylistic changes, I am

sending to the printer the following revision of my
dissenting opinion in this case, to be substituted for the

deleted sentences as indicated on the attached pages 12-13:

"In effect, the Court applies the summary
judgment standard as if the only testimony on the
record were that adduced at the third hearing.
But if the summary judgment standard is to be
applied, it is necessary to view the evidence
submitted by petitioner in its totality - as if
petitioner, in contesting a summary judgment
motion, had submitted three sets of depositions
containing precisely the same evidence presented
by him at three administrative hearings. A
district court then would be confronted with
three significantly different stories, each sworn
to by petitioner, one belatedly corroborated by
nis coached kinsmen, and all of them contradicted
by authenticated documentary evidence. I doubt
that any district court would find petitioner's
evidence sufficient, viewed in its totality, to
defeat a motion for summary judgment."

Sincerely,

7

éi; -éaﬁvkt;z_

Mr. Justice Marsha%;

1fp/ss

T
5

cc: The Conference
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TA-1410—DISSENT

AGOSTO v, INS

B

Even if one assumes with the Court that the summary
judgment analogy is appropriate, today’s decision still is
untenable.  Under Rule 36 (¢) itself, there must be a degree
of substantiality to the evidence proffered in opposition to a
summary judgment motion if the motion is to be defeated.
see Fireman’s Mutual Ins, Co. v. Aponauy Mfg. Co., 149
F. 2d 359, 362 (CA5 1945); Whitaker v. Coleman, 115 F. 2d
305, 306 (CA5 1940); 10 Wright & Miller, Federal Practice &
Procedure § 2725, at 312 (1973); 6 J. Moore. Federal Prac-
tice §§ 36.13 (4], at 56-521 (1976). See also Maroon v. Immi-
gration & Naturalization Serv., 364 F. 2d, at 989. A court
never is required to accept evidence that is inherently in-
credible or *““too incredible to be accepted by reasonable
minds.”" " 6 J. Moore, supra. 1 believe petitioner's evi- /1
dence reasonably caunot be viewed in any other light. 5 —

In concluding that there is a “genuine issue of material
fact™ presented on this record. under the standard applicable
to a suinmary judgment motion, the Court relies primarily
ou the testimony of petitioner's adoptive parents and sup-

. posed half-brother, presented for the first time at petitioner's

Inser’f rider” third hearing before the immagration ju@] The judge found
the testunony of these witnesses no more credible or substan-

tial than that of petitioner."" The half-brother knew only

~
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And while the faets must be viewed in the light most fuvorable to
the party opposing summary judgment, this means no more than that
“the purty opposing summary judgment motion iz to be given the benefit
of all reaxonable doubts and mferences in determining whether a genuine
sue exists that justifies proceeding 1o trial.” 10 Wright & Miller, supra,
at 310 (emphasis supplhied),

" The Board of Immigration Appeuals did =ay: It is not bevond the
realn of possibility that [petitioner’s| elaim to United States eitizenship
ix legitimate.”  Bur the rest of the Board's statements place this one
in perspeetive.  hmmediarely tfollowing itx acknowledgement rthat peti-
toter’s claim wax not demonstrably impo=sible, the Board observed that
it would have to necepr a mumber of illogieal and unrealistie propositions,




£o: The Chief Justice
Justice Brennan
Justice Stewart
Justice Whita
Justice Yarshall
Justice Blaqglmn
Justice R-hng - isi
Justice Stevens

3’5, 7; 15

EEEEFEN

Erom: Mr. Justice Powell

Ciroulated:

2nd DRAFT Bootroulated: 3 JUl 19/8

SUPREME COURT OF THE UNITED STATES

No. 76-1410

Joseph V. Agosto, Petitioner, } On Writ of Certiorari to the

v. _ United States Court of
Immigration and Naturalization| Appeals for the Ninth
Service. Circuit.

[May —, 1978]

MR. JusTtice PowrLL, dissenting.

The Court today has construed a statute in a way that
rewards falsehood and frustrates justice. The statute is
$106 (a) of the Immigration and Naturalization Act, 8
U. 8. C. §1105a (a), adopted in 1961 as part of a general
revision of the statutory provisions governing judicial review
of deportation orders. The general revision was designed to
prevent repetitious litigation of frivolous elaims, and “dilatory
tactics” used to forestall deportation. by eliminating in most
instances any review by district courts of deportation deci-
sions.  Fott v. Immigration & Naturalization Service, 375
U, S, 217, 224-225 (1963).!

The general rule under § 106 (a) leaves deportation matters
largely to administrative proceedings. subject to review by a
court of appeals to ensure that the administrative decision is
supported by “reasonable. substantial. and probative evidence
on the record considered as a whole.” 8 T. 8. (. §1105a
(a)t4). Section 106 (a)(3). quoted ante, at 3 n. 2, provides
a harrow exception to the general rule when the deportation
proceeding involves a person claiming to be a national of the

1“[B]y eliminating review in the district courts, the bill [was intended
to] obviate one of the primury ecauses of delay in the final derermination
of all questions which may arise in a deportation proceeding.” Foti v.
Immigration & Naturalization Service, 375 U. 8, at 225 n,’11 (quoting
104 Cong. Rec. 17173 (remarks of Rep. Walter)), '

SSTIINOD 40 RuvHd Tl ‘NOISTAIA LATUDSANVK AHL 40 SNOLLYYTION FHT WOMI (17901 17



‘SuvnaneQnuﬂuﬁiheﬁhﬁuﬁEMaﬂm
Washington, B. (. 205%3 /

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

March 10, 1978

Re: No. 76-1410 - Agosto v. Immigration & Naturaliza-
tion Service

Dear Lewis:

Needless to say, I shall await your dissent in this case.
I think I expressed my view at Conference that while there
were some good "lawyer's arguments" in favor of petitioner,
the legislative history coupled with the inclusion of the
Bnguage "frivolous" in the statute itself did not require us

to buy them.
Sincerely,\ﬂN//.

Mr. Justice Powell



Supreme Qourt of the Hnited States
Washington, B. ¢. 20513

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

April 19, 1978

Re: No. 76-1410 - Agosto v. INS

Dear Thurgood:

I shall await Lewis' dissent in this case.

N

’

Sincerely,

Mr. Justice Marshall

Copies to the Conference
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Supreme Gonrt of Hye Huited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

May 26, 1978

Re: No.76-1410~ Agosto . Immigration and Naturaliza-
tion Seryice

Dear Lewis:

I am entirely in accord with all of your dissent in this
case except the second and third paragraphs of Part IIIB which
appear at the bottom of page 12 and the top of page 13. I
think most courts have interpreted the summary judgment rule
to prohibit a judge from assessing credibility of witnesses
or affiants in the normal motion for summary judgment. I have
no objection to the first paragraph of this part, at the top
of page 12, which speaks generally in terms of "inherently
incredible" evidence. But when you get right down to it and
say that in a procedure governed by summary judgment rules,
which you assume arguendo are applicable in this part, a judge
may disregard conflicting testimony such as that of the Pianettis
simply because he thought it was false, I have substantial doubt.

If you feel strongly that you want to leave those two
paragraphs in, I may well end up joining you in full anyway,
but I think the dissent would be stronger if they were out.
At any rate, I will join everything but Part IIIB of the opinion
even if you decide to leave it as it now stands.

Sincerely,

x‘,a, JA/\/‘/

Mr. Justice Powell



Supreme Qonrt of the Hnited States
Washington, B. ¢ 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

May 30, 1978

Re: No. 76-1410 - Agosto v. INS

Dear Lewis:

"Rider A" to your original dissent in this case suits
me fine. I enclose a join letter.

Sincerely,

wWVrr

Mr. Justice Powell
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Supreme Qourt of the Hnited States
Waslington, B. €. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

May 30, 1978

Re: No. 76-1410 - Agosto v. INS

Dear Lewis:
Please join me in your dissent.

Sincerely,

W

Mr. Justice Powell

Copies to the Conference

SSTUONOD 40 AHVAUTT ‘NOISIAIA LATYOSNNVIR AL 40 SNOLLYITIT09 HHL WO 4aDNaodday




Supreme Qonrt of the Hnited Statew
Washington, B. €. 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

April 17, 1978

Re: 76-1410 - Agosto v. INS

Dear Thurgood:

Please join me.

Respectfully,

Mr. Justice Marshall

Copies to the Conference
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