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Supreme Qonrt of the Hnited Stutes |
Washington, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE

May 23, 1978

Dear Byron:
Re: 76-1114 California v. Southland Royalty Co.

I will doubtless. join John's dissent when he converts
his earlier draft into the dissent form.

| Regards,

Mr. Justice white . -

cc: The Conference
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Supreme Qourt of the Pnited Stutes
Waslhington, B. 4. 205%3

CHAMBERS OF
THE CHIEF JUSTICE

May 25, 1978

Dear John:

Re: 76-1114, 76-1133 and 76-1587 - California
v. Southland Royalty Co.

! ) Please join me in your dissent.

Regards,

Mr. Justice Stevens

Copies to the Conference
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Supreme Qonrt of the Hnited Stintes
Washington, B. €. 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

March 20, 1978

RE: Nos. 76-1114, 1133 & 1587 California v. Southland
Royalty Company, etc.

Dear Byron: - -~ N

Please join me in the dissenting opinion you have

prepared in the above..

Sincerely,

Yy

Mr. Jystice White

cc: The Conference

I
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Supreme Qomrt of the Ynited Stutes
Washington, B. €. 20543

CHAMBERS OF
JUSTICE Wu. J. BRENNAN, JR. May 22 . ]978

RE: No. 76-1114, 1133 & 1587 State of California, et al.
v. Southland Royalty Company

Dear Byron:

Please join me.

Sincerely,

:% :
Sl

Mr. Justice White ) r

cc: The Conference




REPRODUGED FROM THE COLLECTIONS OF THE MANUSCRIPT ‘DIVISIONS LIBRARY“OF*CONGH

e e M g e 7 e 3 o p—— = .
. S A R S T T - . IR oo

Supreme Qonrt of the Hnited States
Waslington, B. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

March 24, 1978

Re: Nos. 76-1114, 76-1133 & 76-1587
California v. Southland Royalty Company

Memorandum to the Conference

At the Conference today I indicated that if this case
were re-argued I thought I would be able to participate in its
consideration and decision. I now find that, to the contrary, .
I would probably continue to be disqualified from participation.
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Supreme Qonrt of the Mnited Shates
MWaslington, B, 4. 205%3

CHAMBERS OF
JUSTICE POTTER STEWART

May 22, 1978

Re: Nos. 76-1114, 76-1133 & 76-1587,
California v. Southland Royalty Co.

Dear Byron,

I should appreciate your adding the
following at the foot of your opinion for the
Court in this case:

"MR. JUSTICE STEWART took no part
in the consideration or decision of this case. "

Sincerely yours,
g
I‘/ .
Mr. Justice White

Copies to the Conference




Supreme Gourt of tie Hnited Stutes
Washington, B. €. 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

December 12, 1977

Re: No. 76-1114 - California v. Southland Royalty
— Co.
No. 76-1133 - El1 Paso Natural Gas Co. v.
Southland Royalty Co.
No. 76-1587 - FPC v. Southland Royalty Co.

I shall be glad to undertake the dissent in

these cases.

Sincerely,

w’

Mr. Justice Brennan

ne [Sromu
per 77
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CHAMBERS OF

JUSTICE BYRON R.WHITE February 27, 1978
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Supreme onrt of the Hnited States
FWashington, B. 4. 20543

Re: Nos. 76-1114, 76-1133 & 76-1587 -
State of California v. Southland,
etc.

Dear John,
Although you have crowded us to the wall,

I shall try a dissent in this case.

Sincerely yours,

o

Mr. Justice Stevens
]

Copies to the Conference
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From: Mr. Justice White
Circulated: 3’ /7_/79

Re: 76-1114, 76-1133 & 76-1587 - Recirculated:

California v. Southland Royalty Company, etc.

MR. JUSTICE WHITE, dissenting.
The fundamental purpose of the Natural Gas Act is to
assure ah adequate and reliable supply of gas at reasonable

prices. Sunray Mid-Continent Oil Co. v. Federal Power Com-

mission, 364 U.S. 137, 147, 151-154 (1960); Atlantic Refining

Co. v. Public Service Commission of New York, 360 U.S. 378,

388 (1959). To this end, those who would serve the interstate

market must not only obtain a certificate of public conveni-

"

ence and necessity but also, under §7(b) of the Act, 'mo

natural gas company shall abandon---any service rendered by
means of such facilities'" without the permission and approval
of the Commission. Thus, a certificate holder may not cease
supplying the interstate market with gas until the approval

of the Commigsion is obtained. Here, the Commission heid

that under this pro&ision neither the lessee under an expiring
lease nor the fee owner-lessor was privileged to cease supply-

ing the interstate market without complying with §7.
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fo: The Chief Justice
Yr. Just e Brennan
S— Y. Justice Stewart
> Marshall/
2 Dlackmun
ceeooos Fowell
oo Pohnguist

caZbice Stevens

G

e A Sovher hr. Justice White
1st| DRAFT Coreulated:
SUPREME COURT OF THE UNITED STATHE ated: oFowee 2l

Nos. 76-1114, 76-1133 AND 76-1587

76-1114 v,

State of California et al., Petitioners, X O
Southland Royalty Company et al.

El Paso Natural Gas Company, ) . .
Petitioner, On Writs of Certiorari

76-1133 . to tl}e United States
' _ Court of Appeals for
Southland Royalty Company et al. the Fifth Circuit.
Federal Energy Regulatory Commis-
sion, Petitioner, .
76-1587 v.

1 Southland Royalty Company et al. |

[March —, 1978]

Mzr. Justice WHITE, with whom MR. JusTiICE BRENNAN
Jjoins, dissenting. ,
~ The fundamental purpose of the Natural Gas Act is to
assure an adequate and reliable supply of gas at reasonable
prices. Sunray Mid-Continent Oil Co. v. Federal Power Com-
mission, 364 U. S. 137, 147, 151-154 (1960); Atlantic Refin-
ing Co. v. Public Service Commission of New York, 360 U. S.
378, 388 (1959). To ‘this end, those who would serve the
interstate market must not only obtain a certificate of publie
convenience and necessity but also, under § 7 (b) of the Act,
“no natural gas company shall abandon . . . any service ren-
! dered by means of such facilities” without the permission and
; approval of the Commission. "Thus, a certificate holder may
? not cease supplying the interstate market with gas until the
approval of the Commission is obtained. Here, the Commis-~
sion held ‘that under this provision neither the lessee under an
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No. 76-1114) State of California
v. Southland Royalty Company

No. 76-1133) El Paso Natural Gas Company
v. Southland Royalty Company

No. 76-1587) Federal Power Commission
v. Southland Royalty Company

To: The Chief Justice

Mr. Justice Brennan
Mr. Justice Stewart

;XMr. Justice Marshall
Mr. Justice Blackiun
Mr. Justice Powell
Mr. Justice Rrhoaquist
Mr. Justice Stavaens

Erom: Mr. Justice White

Circulated: May 19, 1978

Recirculated:

MR. JUSTICE WHITE delivered the opinion of the Court.
In 1925 the owners of certain acreage in Texas executed

a lease which gave to Gulf Oil Company, as lessee, the exclu-
e .

-—

sive right to produce and market oil and gas from that land for
the next fifty years. L Gulf was entitled to drill wells,
string telephone and telegraph wires, and build storage facil-
ities and $ipelines on the land. Gulf would also have 'such
other privileges as are reasonably requisite for the conduct of

such operations.'" Al35. In exchange, the owners were to receive |

a royalty based on the quantity of natural gas produced and the

number of producing wells, as well as other royalties and payment:
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To: The Chief Justice

\/ —_— \)
o v Mr. Justice Brennan
Justice Stewart

Ba - o T Mr.
§,\ W Air. Justice Marshall

- \— AP ey

\ Mr. Justice Blackmun
L Mr. Justice Powell
vV Mr. Justice R :hnquist

Mr. Justice Stevens
From: Mr. Justice White

Circulated: N

1st PRINTED DRAFT Recirculated: {/ *
SUPREME COURT OF THE UNITED STATES

Nos. 76-1114, 76-1133 anD 76-1587

State of California et al., Petitioners,)
76-1114 V.

Southland Royalty Company et al.

El Paso Natural Gas Company, On Writs of Certiorari

Petiti
etitioner, to the United States

76-1133 v
- Court of Appeals for
Southland Royalty Company et al. the Fifth Circuit.

Federal Energy Regulatory Commis-
sion, Petitioner,
76-1587 v.
Southland Royalty Company et al.

[May —, 1978]

MR. Justice WHITE delivered the opinion of the Court.

In 1925 the owners of certain acreage in Texas executed 4
lease which gave to Gulf Oil. Company, as lessee, the exclu-
sive right to produce and market oil and gas from that land
for the next 50 years. Gulf was entitled to drill wells, string
telephone and telegraph wires, and build storage facilities and
pipelines on the land. Gulf would also have “such other

e | Yy reqiisi he con £
privileges as are reasonably requisite for the conduct of such

1 The “Waddell” lease, executed on July 14, 1925, covered 45,771 acres in
Crane County, Tex. In the same year Gulf executed an identical lease, the
“Goldsmith” lease, with the owners of 19,840 acres in Ector County, Tex.
The gas remaining at the expiration of both leases is at issue in this
litigation, but because the parties are in agreement that there are no
material differences in the language or history of these leases, we shall
discuss only the Waddell lease.
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Po: The Chief Justice
Mr. Justice Brannan
r. Justlice Stewart
v%r . Justice Marshall
Mr. Justice Blackmun
My. Justice Powell
Mr. Justice Rrhnquist
Mr. Justice Stevens

STYLISTIC CH."JJ\lGES THROUGHOUT.
SEE PAGES: :

From: Mr. Justice White

Circulated: —
ond DRAFT Reciroulated;z)‘;o
SUPREME COURT OF THE UNITED STATES

Nos. 76-1114, 76-1133 aND 76-1587

State of California et al., Petitioners,
76-1114 .

Southland Roya,lt}‘r Company et al.

El Paso Natural Gas Company, On Writs of Certiorari ’
: Petitioner,

to the United States
76-1133 v. -

: Court of Appeals for
Southland Royalty Company et al. the Fifth Circuit.

Federal Energy Regulatory Commis-
sion, Petitioner,
76-1587 V.,
Southland Royalty Company et al. d

[May —, 1978]

Mkr. JusTicE WHITE delivered the opihion of the Court.

In 1925 the owners of certain acreage in Texas executed a
lease which gave to Gulf Oil Company, as lessee, the exclu-
., sive right to produce and market oil and gas from that land
: for the next 50 years” Gulf was entitled to drill wells, string
‘ telephone and telegraph wires, and build storage facilities and
! pipelines on the land. Gulf would also have “such other
| prilvileges as are reasonably requisite for the conduct of such

; ! The “Waddell” lease, executed on July 14, 1925, covered 45,771 acres in
l Crane County, Tex. In the same year Gulf executed an identical lease, the
“Goldsmith” lease, with the owners of 19,840 acres in Ector County, Tex.
The gas remaining at the expiration of both leases is at issue in this
litigation, but because the parties are in agreement that there are no
material differences in the language or history of these leases, we shall
discuss only the Waddell lease.




Supreme Qonrt of the Nnited States
Washington, D. ¢. 20543

CHAMBERS OF

JUSTICE BYRON R. WHITE , _ June 6, 1978

MEMORANDUM TO THE CONFERENCE

Re: Cases heretofore held for Nos. 76-1114, 76-1133 &
76-1587 - California, et al. v. Southland Royalty Co.

Two interrelated cases have been held for our decision

in Southland Royalty Co. Both involve leases of gas sold in

interstate commerce in which the toyalty payments are linked
to the "market price'" or 'market value" of the gas.

In No. 76-1694, Mobil 0il Corp. v. Lightcap, et al., the

lessors brought suit in state court to recover royalties
based on the intrastate rate rather than on the interstate
rate at which the gas was being sold under an FPC (FERC) cer-
tificate. The Kansas Supreme Court held that it had juris-
diction to construe the royalty clause of the lease and that
"market value" referred to the intrastate rate. The lessee-
producer sought certiorari in this Court, arguing that the
FPC has jurisdiction to regulatenaufoyalty clause as a '"con-
tract affecting such rate" within the meaning of 15 U.S.C.

§ 717d(a) of the Natural Gas Act, that the fieid was there-
fore preempted by federal law, and that the interpretation of
the royalty clause adopted by the Kansas court should be re-

jected as inconsistent with the purposes of the Act. I

o
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Supreme Gonrt of the Ynited States
Waslington, B. (. 205%3 C,

CHAMBERS OF
JUSTICE THURGOOD MARSHALL March 23, 1978

Re: Nos. 76-1114, 76-1133 & 76-1587 - California v.
Southland Royalty Co., etc.

Dear Byron:
Please join me in your dissent.

Sincerely,

Mr. Justice White

ce: The Conference
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Supreme Gonrt of the Ynited Stutes
Mashington, B. . 20543

CHAMBERS OF

JUSTICE THURGOOD MARSHALL May 24, 1978

Re: Nos. 76-1114, 76-1133 & 76-1587, California v.
Southland Royalty Co., etc.

Dear Byron:
~ Please join me.
Sincerely,
T.M.

Mr. Justice White .

cc: The Conference
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Supreme Got of the Hiited Stntes
Washington, B. €. 205%3

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

May 22, 1978

Re: No. 76-1114 State of California

v. Southland Royalty Co.

No. 76-1133 - EIl Paso Natural Gas Co.
v. Southland Royalty Co.

No. 76-1587 - Federal Power Commission
a v. Southland Royalty Co.

<@

Dear Byron:
Please join me.
Sincerely,

T b

—_—

Mr. Justice White

cc: The Conference
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i
CHAMBERS OF !
JUSTICE WILLIAM H. REHNQUIST i
3

February 21, 1978

Re: Nos 76-1114, et al. California v. Southland Rovalty

Dear John:

Please join me.

Sincerely,\fvwaz///,,-
s

-
Mr. Justice Stevens ‘
Copies to the Conference
,
4
4
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Supreme Gourt of te Binited States
Waslington, B. ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNDUIST

' May 24, 1978

Re: Nos. 76-1114, 76-1133 and 76-1587 - California
v. El1 Paso Natural Gas Co.

Dear John:

Please join me in your dissent in this case.
Sincerely,

Mr. Justice Stevens

Copies to the Conference
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fo: The Chief Justice
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Harshall
Mr. Justice Blacknun
Mr. Justioce Powall
Mr. Justice Rehnquist

Erom: Mr. Justioce Stevens
Circulated: FB e

Beoiroulated:
2nd DRAFT

SUPREME COURT OF THE UNITED STATES
Nos. 76-1114, 76-1133 axD 76-1587

State of California et al., Petitioners,

76-1114 A
Southland Royalty Company et al.
El Paso Natural Gas Company, ..
Petitioner, On Writs ?f. ()ert@iorai‘i
to the United States

76-1133 v Court of A Is for
. . ) Appeals fo
Southland Royalty Company et al. the Fifth Circuit.

Federal Energy Regulatory Commis-
sion, Petitioner,
76-1587 .
Southland Royalty Company et al.

[February —, 1978]

Mk. Justice Stevens delivered the opinion of the Court.

The disparity between the regulated price of natural gas in
the interstate market and the unregulated price in the Texas
‘market gives this case its importance.' The legal issue
depends on the meaning of §7 (b), the abandonment provi-

1 At the time the Court of Appeals for the Fifth Circuit delivered ity
opinion in this case, there was a “gross imbalance between controlled prices
at which interstate natural gas [was] sold and the substantially higher
values set by the free market for gas. . . .7 543 F. 2d, at 1135 (eitation
omitted). Although the Federal Power Commission [now the Federal
Energy Regulatory Commission] has taken some action to correct this
imbalance, se¢ F. . C. Opinion No. 770 (issued July 27, 1976), afi’'d sub
nom. American Public Gas Association v. Federal Power Comm'n, U.8.
App. D. C. —, No. 76-2000 (June 16, 1977), a “substantial disparity”
still exists. Brief for the Federal Power Commission, at 67, n. 9.

i




= g~ e P
/ Lo e - - S e TR b e T ez e e e P e

8o: The (Ohief Justice

Mr. Justice Brennan
. Justioce Stewart
Justice White
Justice Marshall
Justice Blackmun
. Justice Powell
¥r. Justice Rehnquist
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Bram: Nr. Justice Stevens
8iroulatels Wy 24 78
feoirovuletad:

1st DRAFT

SUPREME COURT OF THE UNITED STATES
‘Nos. 76-1114, 76-1133 aAND 76-1587
State of California et al., Petitioners,

76-1114 V.
Southland Royalty Company et al.

El Paso Natural Gas Company, ) ] .
Petitioner, On Writs of Certiorari

to the United States
76-1133 v . Court of Appeals for
Southland Royalty Company et al. the Fifth Circuit.
Federal Energy Regulatory Commis-
sion, Petitioner,
76-1587 v.
Southland Royalty Company et al.

[May —, 1978]

Mg. JusTick STEVENS, dissenting.

The disparity between the regulated price of natural gas in
the interstate market and the unregulated price in the Texas
market gives this case its importance.' The legal issue
depends on the meaning of § 7 (b), the abandonment provi-

1 At the time the Court of Appeals for the Fifth Circuit delivered its
opinion in this case, there was a “gross imbalance between controlled prices
at wilich interstate natural gas [was] sold and the substantially higher
values set by the free market for gas. . . .” 543 F. 2d, at 1135 (citation
omitted). Although the Federal Power Commission [now the Federal
Energy Regulatory Commission] has taken some action to correct this
imbalance, see F. P. C. Opinion No. 770 (issued July 27, 1976), afi’d sub
nom. American Public Gas Association v. Federal Power Comm’n, — U. 8.
App. D. C. —, No. 76-2000 (June 16, 1977), a “substantial disparity”
still exists. Brief for the Federal Power Commission, at 6-7, n. 9.
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