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o Supreme Qonrt of the Pnited Sintes
e e o sttington, B. €. Zopis

..‘_
CHAMBERS OF ’
THE CHIEF JUSTICE

December 1, 1977

Dear Bill:

Re: 75-536 Nashville Gas Co. v. Satty

I join.

Regards,

Mr. Justice Rehnquist (ﬁ Q

cc: The Conference
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Suprrme Qonrt of the Ynited States
Washington, B. 4. 20513

CHAMBERS OF

JUSTICE WM.J. BRENNAN, JR. October 17, 1977

RE: No. 75-536 Nashville Gas Co. v. Satty

Dear Lewis:

The vote in the above is unanimous on the issue of loss
of seniority for promotional purposes but 6 to 3 on the
question of sick leave. Thurgood, you and I are to Affirm
and our 6 colleages to Reverse. If a dissent is indicated
after Bill Rehnquist circulates his opinion would you be
interested in taking it on?

S1ncetg]y,

. // —~
. 1

ap
:/-" Z L,{

Mr. Justice Powell

cc: Mr. Justice Marshall
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Supreme Qonrt of the Ynited States
Waslhington, B. . 20543

CHAMBERS OF
JUSTICE WM.J. BRENNAN, JR.

November 11, 1977

RE: No. 75-536 Nashville Gas Company v. Satty

Dear Lewis:
Please join me.

Sincerely,

Bor

Mr. Justice Powell

cc: The Conference
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Supreme Qonrt of the United States
Waslington, B. €. 205%3

CHAMBERS OF
JUSTICE WM.J. BRENNAN, JR.

November 14, 1977

RE: No. 75-536 Nashville Gas Company v. Satty
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Dear Lewis:

Please join me in your November 14 circulation in

the above.

Sincerely,

Mr.Jdustice Powell

i
cc: The Conference |




Supreme Conrt of the Vnited States
MWashington, B, €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

October 28, 1977

"No. 75-536, Nashville Gas v. Satty

Dear Bill,

I am glad to join your opinion for
the Court in this case.

Sincerely yours,
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Mr. Justice Rehnquist

. Copies to the Conference




Supreme Qourt of e Hnited States
Hushington, B. €. 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

October 28, 1977

Re: No. 75-536 - Nashville Gas Co. v. Satty

Dear Bill:
Please join me.

Sincerely,

fore

Mr. Justice Rehnquist -

Copies to Conference
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Supremre Qonrt of the Hnited States
Washington, D. . 20513

CHAMBERS OfF
JUSTICE THURGOOD MARSHALL November 16, 1977

Re: No. 75-536, Nashville Gas Company v. Satty

Dear Lewis:
F Please join me.

Sincerely,

TN

T. M.

Mr. Justice Powell

cc: The Conference

o]
2
&
=]
%
=k
=
@] |
c !
=
=
&=
a
H
-
=
=
92}
=)
vz
=]
2]
)
-~}
-
g
=
=
e
<
et
72}
=t
S
]
1'
|
i)
| o
2
'
=)
=
)
=}
>
c?;
wn
wn




Supreme Qourt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

October 31, 1977

Re: No. 75-536 - Nashville Gas Co. v. Satty
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Dear Bill:
Please join me;

Sincerely,

4.

Mr. Justice Rehnquist }

cc: The Conference




J Supreme Qonrt of thye United States
Washington, B. (. 20543

CHAMBERS OF

JUSTICE HARRY A, BLACKMUN Rochester Minnesota
»

November 21, 1977

Re: No. 75-536 - Nashville Gas Co. v. Satty

Dear Bill:
I am still with you.

Sincerely,

H.A.B..

Mr. Justice Rehnquist

cc: The Conference
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Supreme Qonrt of the Huited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL, JR.

QOctober 17, 1977

No. 75-536 Washville Gas Co. v. Satty

Dear Bill:
Thank you for note about the above case.

As you suggest, if a dissent is indicated after
Bill Rehnquist circulates his opinion, I will be glad to
draft one.

Sincerely,
LM

Mr. Justice Brennan

1fp/ss

cc: Mr. Justice Marshall
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To: '

gﬁe Ch;ef Justiga
Hi‘. gustice Brennaﬁ
Mr ustice Stewart

/‘Mr Ju‘stioe White
ij j_gstioe Marshall

b Jugtlce Blacksy,
Ustice R-h e

| 2nd DRAFT Mr. Justice ay. Qdisi
SUPREME COURT OF THE UNITED STATES™ k- Justiss poey,

No. 75-536

Fireulatea gy g sor
w77

RGCirCUIated:

Nashville Gas Company,
Petitioner,
v

Nora D. Satty.
[November —, 1977]

On Writ of Certiorari to the United
States Court of Appeals for the
Sixth Circuit.

Mg, JusTicE PowELL, concurring.

I join Part I of the opinion of the Court affirming the deci-
sion of the Court of Appeals that petitioner’s policy denying
accumulated seniority for job-bidding purposes to female
employees returning from pregnancy leave violates Title VIIL.*

T also concur in the result in Part II, for the legal status

sander Title VII of petitioner’s policy of denying accumulated

gsick-pay benefits to female employees while on pregnancy
leave requires further factual development in light of General
Electric Co. v. Gilbert, 429 U. S. 125 (1976). I write sepa-
rately, however, because the Court appears to have constricted
unnecessarily the: scope of inquiry on remand by holding
prematurely that respondent has failed to meet her burden
of establishing a prima facie case that petitioner’s sick-leave
policy is discriminatory under Title VII. This ease was tried
in the District Court and reviewed in the Court of Appeals
before our decision in Gilbert, at a time when the Courts of

1] would add, however, that petitioner’s seniority poliey, on its face,
does not “appear[] to be neutral in its treatment of male and female
employees.” Slip op. 3. As the District Court noted below, “only preg-
nant women are required to take leave and thereby lose job-bidding
seniority and no leave is required in other non-work related disabili-
ties. . . .’ 3884 F. Supp. 765, 771 (1974). This mandatory maternity
leave is not “identical to the formal leave of absence granted to employees,
male or female, in order that they may pursue additional education.”

Slip op. 3 n. 2.

—_—
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To: The Cﬁief Justice

..\{./__. - (/hﬂﬂj ¢es an Pp' " ‘—I! -S- \:f‘ Justice Brennap v

T. Justice Stewart
Mr, Justice White
—Nr, Justice i,
Mr. Justics w.“
Mr. Justics
Mr, Justice

Fl‘om: Mr. JUStiA ] i

Circulateq:.
3rd DRAFT Reo1roy e
8clrculateq
SUPREME COURT OF THE UNITED STATES  --4-62— ‘
No. 75-536 {

Nashville Gas Company,
Petitioner,
v.

Nora D, Satty.

On Writ of Certiorari to the United
States Court of Appeals for the
Sixth Circuit.

[November —, 1977]

Mg. JusTicE POowELL, concurring.

I join Part T of the opiniorr of the Court affirming the deci-
sion of the Court of Appeals that petitioner’s policy denying
accumulated seniority for job-bidding purposes to female
employees returning from pregnancy leave violates Title VII.

I also concur in the result in Part II, for the legal status
under Title VII of petitioner’s policy of denying accumulated
sick-pay benefits to female employees while on pregnancy
leave requires further factual development in light of General
Electric Co. v. Gilbert, 429 U. S. 125 (1976). T write sepa-
rately, however, because the Court appears to have constricted
unnecessarily the scope of inquiry on remand by holding
prematurely that respondent has failed to meet her burden
of establishing a prima facie case that. petitioner’s sick-leave
policy is diseriminatory under Title VII. This case was tried
in the District Court and reviewed in the Court of Appeals
before our decision in Gilbert. The appelate court upheld [ -
her claim in acecord with the then uniform view of the

'I would add, however, that petitioner’s seniority policy, on its face,
does not “appear{] to be neutral in its treatment of male and female
employees.” S8lip op. 3. As the District Court noted below. “only preg-
nant women are required to take leave and thereby lose job-bidding
seniority and no leave is required ‘in other non-work related disabili-
ties. . . .” 384 F. Supp. 765, 771 (1974). This mandatory maternity
leave is not “identical to the formal leave of absence granted to employees,
male or female, in order that they may pursue additional education.”
Slip op. 3 n. 2. ¢
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Stylistic Chianges Througiolt mo. The Chief Justice
Mr. Justice Brennan
Mr. Justice Stawart

Mr. Justice White
"7 3 Mr. Justice Marshall
‘ Mr. Justice Blaaskrmun

Mr. Justice R-shnquist

Mr. Justice Stevens

From: Mr. Justice Powell

4th DRAFT Circulated:
pEL2 w7

SUPREME COURT OF THE UNITED'STATES "

No. 75-536

Nashville Gas Company, ) .
Petitioner pany On Writ of Certiorari to the United
v ’ States Court of Appeals for the

Nora D. Satty. Sixth Cireuit.

[November —, 1977]

MR. JusTtice PowELL, coneurring, 1« the result and concurting

I join Part I of the opinion of the Court';ﬁirgl‘i‘n; the deci-
sion of the Court of Appeals that petitioner’s policy denying
accumulated seniority for job-pidding purposes to female
employees returning from pregnancy leave violates Title VII.!

I also concur in the result in Part II, for the legal status
under Title VII of petitioner’s policy of denying accumulated
sick-pay benefits to female employees while on pregnancy
leave requires further factual development in light of General
Electric Co. v. Gilbert, 429 U. S. 125 (1976). 1 write sepa-
rately, however, because the Court appears to have constricted
unnecessarily the scope of inquiry on remand by holding
prematurely that respondent has failed to meet her burden
of establishing a prima facie case that petitioner’s sick-leave
policy is diseriminatory under Title VII. This case was tried
in the District Court and reviewed in the Court of Appeals
before our decision in Gilbert. The appellate court upheld
her claim in accord with the then uniform view of the

1T would add, however, that petitioner’s seniority policy, on its face,
does not “appear[] to be neutral in its treatment of male and female
emplovees.”” Ante, at 3. As the District Court noted below, “only preg-
nant women are required to take leave and thereby  lose job-bidding
seniority and no leave is required in other nom-work related disabili-
ties. . . .” 384 F. Supp. 765, 771 (MD Tenn. 1974). This mandatory
maternity leave is not “identical to the formal leave of absence granted to
emplovees, male or female, in order that they may pursue additional edu~
eation.” Ante, at. 3 n. 2,

SSTHINOD 40 XAVHEAIT ‘NOISTATIA LJI¥ISANVH dHIL JO0 SNOILOITI0D FHL HO}IféI @DHGOHJH}I




To: The Chief Justice
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Stevens

From: Mp, Ju;tice Rehnquist &
i f A
Circulated: BT 27 %7 §
[=]
Recirculated- g y
1st DRAFT |

SUPREME COURT OF THE UNITED STATES

No. 75-536
Nashville Gas Company, ) o )
' Petitioner, pany On Writ of Certiorari to the United
v, States Court of Appeals for the

ixth Circuit.
Nora D. Satty. Sixth Cireuit

[October —, 1977]

MR. Justice REENQUIST delivered the opinion of the Court,

Petitioner requires pregnant employees to take a formal
leave of absence. The employee does not receive sick pay
while on pregnancy leave. She also loses all accumulated job
seniority: as a result, while petitioner attempts to provide the
employee with temporary work upon her return, she will be
employed in a permanent job position only if no employee pres-
ently working for petitioner also applies for the position. The
United States District Court for the Middle District of Ten-
nessee held that these policies violate Title VII of the Civil
Rights Act of 1965, 78 Stat. 253, as amended, 42 U. S. C.
§ 2000e et seq. 384 F. Supp. 765 (1974). The Court of
Appeals for the Sixth Circuit affirmed. 522 F. 2d 850 (1975).
We granted certiorari to decide, in light of our opinion last
Term in General Electric Co. v. Gilbert, 429 U. S. 125 (1976),
whether the lower courts properly applied Title VII to peti-
tioner’s policies respecting pregnancy.

Two separate policies are at issue in this case. The first is
petitioner’s practice of giving sick pay to employees disabled
by reason of nonoccupational sickness or injury but not to
those disabled by pregnancy. The second is petitioner’s prac-
tice of denying accumulated seniority to female employees

‘NOISIAIQ LdTYISANVH FHL 40 SNOILOATT0D dHI KOA4
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j — L0: The Chief Justice {
Mr. Justice Bremnan !

¥r. Justice Stewart ,

¥r. Justice White ‘

i

|

i

‘Q Mr. Justice Marshall
‘ Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Stevens

G , | 2nd DRAFT | From‘: Mr. Justioce Rehnquist
& SUPREME COURT OF THE UNITED STAXESuasea;

Reciroulated: NOV 11 1977

No. 75-536

‘NOISTAIU LATYDSANVH HHL A0 SNOILDITIO) HHI RO¥A aIdNAOYdTH

Nashville Gas Company,
Petitioner,
v.

Nora D. Satty.

On Writ of Certiorari to the United
States Court of Appeals for the
Sixth Circuit.

‘ [October —, 1977]

M. Justice Rernaquist delivered the opinion of the Court.

 Petitioner requires pregnant employees to take a formal
leave of absence. The employee does not recetve sick pay
while on pregnancy leave. She also loses all accumulated job
seniority; as a result, while petitioner attempts to provide the
employee with temporary work upon her return, she will be
‘employed in a permanent job position only if no employee pres-
‘ently working for petitioner also applies for the position. The
United States District Court for the Middle District of Ten-
nessee held that these policies violate Title VII of the Civil
Rights Act of 1965, 78 Stat. 253, as amended, 42 U. S. C.
§2000e et seq. 384 F. Supp. 765 (1974). The Court of
Appeals for the Sixth Circuit affirmed. 522 F. 2d 850 (1975).
We granted certiorari to decide, in light of our opinion last
Term in General Electric Co. v. Gilbert, 429 U. S. 125 (1976),
whether the lower courts properly applied Title VII to peti-
tioner’s policies respecting pregnancy.

Two separate policies are at issue in this case. The first is
petitioner’s practice of giving sick pay to employees disabled
by reason of nonoccupational sickness or injury but not to
those disabled by pregnancy. The second is petitioner’s prac-
tice -of denying accumulated seniority to female employees

b o AP
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Supreure Qourt of the Fuited States
Waslhiugton, B, ¢. 206543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

AR e R T

Janwary 3, 1978

MEMORANDUM TO THE CONIFERENCE
—

Re: Cases held for No. 75-536 - Nashville Gas Co. v.
Satty; and No. 75-1069 - Richmond Unified School ¥
District v. Berg } "

1. No. 77-79 - EEOC v. Children's Hospital of
Pittshurg.

When Harriet Baum, an employee of respondent, learned

that she was pregnant, she requested a voluntary five-month
pregnancy-related leave of absence to commence after she had

exhausted her sick leave and vacation time. Respondent agreed

$saI3uo)) jo Aaeiqr ‘uoisial( ydrdsnuepy ay) jo Suo01I3[[0)) Ay} wodj padnpoaday

to the leave of absence, but informed Baum that they would%
not pay sick leave for any pregnancy-related period of absence.
Baum voluntarily began her leave four days prior to the birth ;

of her daughter; she was not allowed to draw on sick pay while

on leave. Baum filed a charge with the EEOC alleging that §~—~

respondent violated Title VII in denying her the use of accumulat

sick leave during pregnancy-related disability. During Baun's




!'o The Chief Juatice
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rehnquist

From: Mr. Justice Stevens

NOV 22 w977

Circulateqd:

Recirculated:

9nd DRAFT
SVPREME COURT OF THE UNITED STATES

No. 75-536

Nashville Gas Company,
Petitioner,
v.

Nora D. Satty.
[November —, 1977]

On Writ of Certiorari to the United
States Court of Appeals for the
Sixth Circuit.

MR. JUSTICE STEVENS, concurring.

Petitioner enforces two policies that treat pregnant employ-
ees less favorably than other employees who incur a temporary
disability. First, they are denied seniority benefits during
their absence from work and thereafter; second, they are
denied sick pay during their absence. The Court holds that
the former policy is unlawful whereas the latter is lawful. I
concur in the Court’s judgment, but because I believe that its
explanation of the legal distinction between the two policies
may engender some confusion among those who must make
compliance decisions on a day-to-day basis, I advance a
separate, and rather pragmatic, basis for reconciling the two
parts of the decision with each other and with General Electric
Co. v. Gilbert, 429 U. S. 125. '

The general problem is to decide when a company policy
which attaches a special burden to the risk of absenteeism
caused by pregnancy is a prima facie violation of the statutory
prohibition against sex discrimination. The answer “always,”
which I had thought quite plainly correct,! is foreclosed by the

SSTUONOD 40 XAVAATT ‘NOISIATA LdTYOSONVH FHL 40 SNOTILOZTI0D dHL WOWd CAONGORIa

1¢An analysis of the effect of a company’s rules relating to absenteeism
would be appropriate if those rules referred only to neutral criteria, such
as whether an absence was voluntary or involuntary, or perhaps particu-
larly costly. This case, however, does not involve rules of that kind.

“Rather, the rule at issue places the risk of absence caused by pregnancy
in a class by itself. By definition, such a rule discriminates on account of
sex; for it is the capacity to become pregnant which primarily differentiates
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