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MR. CHIEF JUSTICE BURGER, concurring.
The Court notes that roughly 95% of all prescriptions are
filled with dosage units already prepared by the manufacturer and
sold to the pharmacy in that form. These are the drugs that have a
market large enough to make their preparation profitable to the
manufacturer; for the same reason, they are the drugs that it is
profitable for the pharmacist to advertise. In dispensing these items,
the pharmacist performs three tasks: he finds the correct bottle;
he counts out the correct number of tablets or measures the right
amount of liquid; and he accurately transfers the doctor's dosage
instructions to the container. Without minimizing the potential
consequences of error in performing these tasks or the importance
of the other tasks a professional pharmacist performs, it is clear
that in this regard he no more renders a true professional service
than does a clerk who sells lawbooks.
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SUPREME COURT OF THE UNITED STATE

N. 74-895
Virginia State Board of
Pharmacy et al.,
On Appeal from the United
Appellants,
States District Court for
v.
the Eastern District of
Virgina.
Virginia Citizens Consumer
Council,, Inc., et al.
[May —, 1976]
with whom MR. JUSTICE
joins,
concurring.
POWELL
The Court notes that roughly 95% of all prescriptions
are filled with dosage units already prepared by the
manufacturer and sold to the pharmacy in that form.
These are the drugs that have a market large enough to
make their preparation profitable to the manufacturer;
for the same reason, they are the drugs that it is profitable for the pharmacist to advertise. In dispensing
these items, the pharmacist performs three tasks: he
finds the correct bottle; he counts out the correct number of tablets or measures the right amount of liquid;
and he accurately transfers the doctor's dosage instructions to the container. Without minimizing the potential consequences of error in performing these tasks or
the importance of the other tasks a professional pharmacist performs, it is clear that in this regard he no more
renders a true professional service than does a clerk who
sells lawbooks.
Our decision today, therefore, deals largely with the
State's power to prohibit pharmacists from advertising
the retail price of prepackaged drugs. As the Court
notes, ante, at 25 n. 25, quite different factors would govMR. CHIEF JUSTICE BURGER,
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May 17, 1976

CHIEF JUSTICE

Re: 74-895 - Va. State Bd. of Pharmacy v. Va. Citizens
Consumer Council

Dear Harry:
I concur in your opinion as circulated April 30.

—Xs

Regards,

Mr. Justice Blackmun
Copies to the Conference
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THE CHIEF JUSTICE

May 20, 1976

Re: 74-895 - Virginia State Board of Pharmacy
v. Virginia Citizens Consumer Council

Dear Lewis:
I understand your position and have instructed
the printer to drop your name from my concurrence.
Regards,

Mr. Justice Powell
Copies to the Conference
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JUSTICE Wm. J. BRENNAN, JR.

March 19, 1976

RE: No. 74-895 - Virginia State Board of Pharmacy v. Virginia
Citizens Consumer Council

Dear Harry:
Please join me.
Sincerely,

Mr. Justice Blackmun
cc: The Conference
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JUSTICE Wm. J. BRENNAN. JR.

March 31, 1976

ro

RE: No. 74-895 Virginia State Board of Pharmacy v.
Virginia Citizens Consumer Council

Dear Harry:
I'm not sure that I'd cast aspersions upon pharmacy as
a profession, but I'd still be with you if you decided to
add something like Lewis' suggested rider.
But I'd be
more comfortable if some word like "hazard" were substituted
for "opportunity" in the next to the last line of the rider.
"Opportunity" connotes "ambulance chasers", and while I
don't doubt both professions have too many, I'd rather not
get us into that fight.

Sincerely,

Mr. Justice Blackmun
cc: The Conference
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JUSTICE POTTER STEWART

April 8, 1976

74-895, Va. Pharmacy Bd. v. Va. Consumer Coun.
Dear Harry,
After considerable thought, I have tentatively decided not to dissent from the opinion and
judgment in this case. I shall probably circulate
a concurring opinion in due course.
Sincerely yours,

Mr. Justice Blackmun
Copies to the Conference
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concurring.
In Thornhill v. Alabama, 310 U. S. 88, the Court observed that "[f]reedom of discussion, if it would fulfill its
historic function in this nation, must embrace all issues
about which information is needed or appropriate to enable the members of society to cope with the exigencies
of their period." Id., at 102. Shortly after the Thornhill decision, the Court identified a single category of
communications that is constitutionally unprotected:
communications "which by their very utterance inflict
injury." Chaplinsky v. New Hampshire, 315 U. S. 568,
572. Yet only a month after Chaplinsky, and without
reference to that decision, the Court stated in Valentine
v. Chrestensen, 316 U. S. 52, 54, that "the Constitution
imposes no such restraint on government as respects
purely commercial advertising." For more than 30 years
this "casual, almost offhand" statement in Valentine has
operated to exclude commercial speech from the protection afforded by the First Amendment to other types of
communication. Cammarano v. United States, 358 U. S.
498, 514 (Douglas, J., concurring).1
MR. JUSTICE STEWART,

1 In recent years the soundness of the sweeping language of the
Valentine opinion has been repeatedly questioned. See Bigelow v.
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JUSTICE BYRON R. WHITE

March 19, 1976

Re: No. 74-895 - Virginia State Board of
Pharmacy v. Virginia Citizens Consumer
Council Inc.
Dear Harry:
I am in agreement with your circulation in
this case.
Sincerely,

Mr. Justice Blackmun
Copies to Conference
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March 25, 1976

JUSTICE THURGOOD MARSHALL

Re: No. 74-895 -- Virginia State Board of Pharmacy v.

Virginia Citizens Consumer Council, Inc.
Dear Harry:
Please join me.
Sincerely,

T. M.
Mr. Justice Blackmun
cc: The Conference

To: The Chief Justice
Mr. Justice BrJnnan
Mr. Justice St3•art
Mr. Justice White
Mr. Justice Marshall
Mr. Justice Powell
Mr. Justice R:In.ouist
Mr. Justice Ste-vens
From: Mr. Justice Blaokmun
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SUPREME COURT OF THE UNITED STATES
No. 74-895

Virginia State Board of
Pharmacy et al.,
Appellants,

On Appeal from the United
States District Court for
the Eastern District of
v.
Virginia.
Virginia Citizens Consumer
Council, Inc., et al.
[March —, 1976]
MR. JUSTICE BLACKMUN delivered the opinion of the
Court.
The plaintiff-appellees in this case attack, as violative
of the First and Fourteenth Amendments, 1 that portion
of § 54-524.35 of Va. Code Ann. (1974), which provides
that a pharmacist licensed in Virginia is guilty of unprofessional conduct if he "(3) publishes, advertises or promotes, directly or indirectly, in any manner whatsoever,
any amount, price, fee, premium, discount, rebate or
credit terms . . . for any drugs which may be dispensed
only by prescription." 2 The three-judge District Court

1 The First Amendment is applicable to the State through the
Due Process Clause of the Fourteenth Amendment. See, e. g.,
Bigelow v. Virginia, 421 U. S. 809, 811 (1975); Schneider v. State,
308 U. S. 147, 160 (1939).
§ 54-524.35 provides in full:
"Any pharmacist shall be considered guilty of unprofessional conduct who (1) is found guilty of any crime involving grave moral
turpitude, or is guilty of fraud or deceit in obtaining a certificate
of registration; or (2) issues, publishes, broadcasts by radio, or
otherwise, or distributes or uses in any way whatsoever advertising
matter in which statements are made about his professional service
which have a tendency to_ deceive or defraud the public, contrary

/476

To: The Chief Justice

Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall
Mr. Justice Powell
Mr. Justice "B.hnqui.s45
Mr. justice Stevens

From: Mr. Justice Blackmun'
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Virginia State Board of
Pharmacy et al.,
Appellants,

On Appeal from the United
States District Court for
the Eastern District of
Virginia.
Virginia Citizens Consumer
Council, Inc., et al.
[March —, 1976]
MR. JUSTICE BLACKMUN delivered the opinion of the
Court.
The plaintiff-appellees in this case attack, as violative
of the First and Fourteenth Amendments, 1 that portion
of § 54-524.35 of Va. Code Ann. (1974), which provides
that a pharmacist licensed in Virginia is guilty of unprofessional conduct if he "(3) publishes, advertises or promotes, directly or indirectly, in any manner whatsoever,
any amount, price, fee, premium, discount, rebate or
credit terms .. . for any drugs which may be dispensed
only by prescription." 2 The three-judge District Court
The First Amendment is applicable to the States through the
Due Process Clause of the Fourteenth Amendment. See, e. g.,
Bigelow v. Virginia, 421 U, S. 809, 811 (1975); Schneider v, State,
308 U. S. 147, 160 (1939)
2 § 54-524.35 provides in full.
"Any pharmacist shall be considered guilty of unprofessional conduct who (1) is found guilty of any crime involving grave moral
turpitude, or is guilty of fraud or deceit in obtaining a certificate
of registration; or (2) issues, publishes, broadcasts by radio, or
otherwise, or distributes or uses in any way whatsoever advertising
matter in which statements are made about his professional service
which have a tendency to deceive or defraud the public, contrary

April I, 1976

Re• No. 74-895 - Virginia State Board of Pharmacy v.
Virginia Citizens Consumer Council

Dear Lewis:
Thank you for your helpful letter of March 30. I am
willing to try to accommodate you, and I propose the insertion
of the enclosed paragraph as a new footnote 24 on page 24. I
shall mark the footnote after the words "other questions" in the
third from the last line of the opinion. I earnestly hope that
this meets with your approval.
I have concluded not to try to downgrade the professional
aspect of the practice of pharmacy. I agree with your observations, but Virginia by its statute and the parties by their
stipulation leave us little or no elbow room for this case.
Sincerely,

Mr. Justice Powell
bcc: Mr. Justice Brennan
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Virginia State Board of
Pharmacy et al.,
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the Eastern District of
zo
Virginia.
Virginia Citizens Consumer
Council, Inc., et al.
[March —, 1976]
MR. JUSTICE BLACKMUN delivered the opinion of the
Court.
The plaintiff-appellees in this case attack, as violative
of the First and Fourteenth Amendments,' that portion
of § 54-524.35 of Va. Code Ann. (1974), which provides
that a pharmacist licensed in Virginia is guilty of unprofessional conduct if he "(3) publishes, advertises or promotes, directly or indirectly, in any manner whatsoever,
any amount, price, fee, premium, discount, rebate or
credit terms . . . for any drugs which may be dispensed
only by prescription." 2 The three-judge District Court
1 The First Amendment is applicable to the States through the
Due Process Clause of the Fourteenth Amendment. See, e. g.,
Bigelow v. Virginia, 421 U. S. 809, 811 (1975); Schneider v. State,
308 U. S. 147, 160 (1939).
2 § 54-524.35 provides in full:
"Any pharmacist shall be considered guilty of unprofessional conduct who (1) is found guilty of any crime involving grave moral
turpitude, or is guilty of fraud or deceit in obtaining a certificate
of registration; or (2) issues, publishes, broadcasts by radio, or
otherwise, or distributes or uses in any way whatsoever advertising
matter in which statements are made about his professional service
which have a tendency to deceive or defraud the public, contrary
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Mr. Jus'i:ice Stevens
From: Mr. Justice Blackmun
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Virginia State Board of
Pharmacy et al.,
Appellants,

On Appeal from the United
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the Eastern District of
V.
Virginia.
Virginia Citizens Consumer
Council, Inc., et al.
[March —, 1976]
MR. JUSTICE BLACKMUN delivered the opinion of the
Court.
The plaintiff-appellees in this case attack, as violative
of the First and Fourteenth Amendments,' that portion
of § 54-524.35 of Va. Code Ann. (1974), which provides
that a pharmacist licensed in Virginia is guilty of unprofessional conduct if he "(3) publishes, advertises or promotes, directly or indirectly, in any manner whatsoever,
any amount, price, fee, premium, discount, rebate or
credit terms . . . for any drugs which may be dispensed
only by prescription." 2 The three-judge District Court
'The First Amendment is applicable to the States through the
Due Process Clause of the Fourteenth Amendment. See, e. g.,
Bigelow v. Virginia, 421 U. S. 809, 811 (1975); Schneider v. State,
308 U. S. 147, 160 (1939),
2 § 54-524.35 provides in full!
"Any pharmacist shall be considered guilty of unprofessional conduct who (1) is found guilty of any crime involving grave moral
turpitude, or is guilty of fraud or deceit in obtaining a certificate
of registration, or (2) issues, publishes, broadcasts by radio, or
otherwise, or distributes or uses in any way whatsoever advertising
matter in which statements are made about his professional service
which have a tendency -to deceive or defraud the public, contrary
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To: The Chief Justice
Mr. JIr z tice Brennan
JuEtItce Stewart
hr. Jul,tice Vhite
hr. J . :Istice Marshall
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Mr. JLI;tice Rehnquist.
Mr. JuL:tice Stevens
From: Mr. Justice Blackmun
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Virginia State Board of
Pharmacy et al.,
Appellants,
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States District Court for
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the Eastern District of
Virginia.
Virginia Citizens Consumer
Council, Inc., et al.
[March —, 1976]
MR. JUSTICE BLACKMUN delivered the opinion of the
Court,
The plaintiff-appellees in this case attack, as violative
of the First and Fourteenth Amendments,' that portion
of § 54-524.35 of Va. Code Ann. (1974), which provides
that a pharmacist licensed in Virginia is guilty of unprofessional conduct if he "(3) publishes, advertises or promotes, directly or indirectly, in any manner whatsoever,
any amount, price, fee, premium, discount, rebate or
credit terms . . for any drugs which may be dispensed
only by prescription," 2 The three-judge District Court
The First Amendment is applicable to the States through the
Due Process Clause of the Fourteenth Amendment. See, e. g.,
Bigelow v. Virginia, 421 U. S. 809, 811 (1975); Schneider v. State,
308 U. S. 147, 160 (1939).
2 § 54-524.35 provides in full:
"Any pharmacist shall be considered guilty of unprofessional conduct who (1) is found guilty of any crime involving grave moral
turpitude, or is guilty of fraud or deceit in obtaining a certificate
of registration; or (2) issues, publishes, broadcasts by radio, or
otherwise, or distributes or uses in any way whatsoever advertising
matter in which statements are made about his professional service
which have a tendency to deceive or defraud the public, contrary
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May 31, 1976

JUSTICE HARRY A. BLACKMUN

MEMORANDUM TO THE CONFERENCE
Re: Holds for No. 74-895 - Virginia State Board of Pharmacy v.
Virginia Citizens Consumer Council

There are a number of holds for No. 74-895.
1. No. 75-336, California State Board of Pharmacy v. Terry.
This case is very close to our Virginia decision. It is an appeal from
an injunction entered by a 3-judge court restraining the operation of two
California statutes insofar as they prohibited advertising of the retail
price of prescription drugs or that a drug was being sold at a discount.
The 3-judge court held that such advertising was not within any commercial speech exception to the First Amendment, and that under a balancing
test First Amendment protection was afforded.
There were several subsidiary issues. The 3-judge court refused
to abstain, finding the state law clear. It also drew a distinction between
"promotional" and "informational" advertising, extending full protection
only to the latter, but finding that prescription drug price advertising was
of this kind. Finally, the 3-judge court gave as an alternative ground the
vagueness of one of the invalidated statutes.
It seems to me that the primary issue is covered flatly by our deci,
sion in Virginia State Board. The court was correct not to abstain, and th.
other issues are of no importance, given that the result is clearly con-lpel1
by Virginia State Board. I shall vote to affirm.
2. No. 75-405, National Commission on Egg Nutrition v. FTC.
The FTC filed an administrative complaint against the petitioner claiming
that its advertisements to the effect that there is no scientific evidence
that eating eggs increases the risk of heart attacks were false and misleading. It sought a temporary injunction under § 13(a) of the Federal
Trade Commission Act. In considering the application, Judge Parsons of
the N. D. Ill. received evidence from the FTC to the effect that a substantial scientific controversy did exist, and the petitioner introduced evidence
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JUSTICE LEWIS F. POWELL,JR.

March 29, 1976

No. 74-895 Virginia State Board of Pharmacy
v. Virginia Citizens Consumer Council
Dear Harry:
I am essentially in accord with your careful and
thorough opinion, subject to the reservation that I now
mention.
The next step, as no one appreciates better than you,
will involve commercial advertising by the traditional learned
professions: medicine and law. I view these quite differently
from what is called the profession of pharmacy. To be sure
pharmacy is a "profession" and not an unimportant one. This
was especially true until the advent of the large pharmaceutical
companies and their capacity to "pre-package" 95% of the drugs
dispensed by pharmacists. As your opinion makes clear, these
drugs are standardized - for the most part - as the packaged
food porducts in the modern supermarket.
Today the typical function of a pharmacist is pouring
pills or tablets from a large bottle into a small bottle.
Pharmaceutical companies are required by law (the RobinsonPatman Act) to sell these products to wholesalers and
retailers at standard prices. It is therefore in the public
interest for these essentially fungible "commodities" to be
retailed competitively. Only advertising can achieve this
end.
The-situation with-respect-to medical-and legal services
The services of doctors and lawyers
is profoundly different.
are not fungible. I would not foreclose certain types of
advertising even for these professions, but I am afraid your
present draft may prevent a discriminating assessment - and
balancing - of the public interest against First Amendment
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rights when we have the medical and legal professions before
us.

I think relatively few changes in your draft would
accommodate my concerns. I would prefer to deemphasize the
current professional role of the pharmacist, as I think the
opinion elevates him to a professional status which he no
longer enjoys. But I could live with this if you were willing
to add something along the lines of the paragraph that I
enclose. It would fit very well, I think, on page 22 of
your draft.
Sincerely,

4.,_„.,#,

Mr. Justice Blackmun
lfp/ss

lfp/ss 3/30/76

Suggested Rider p. 22
Virginia Pharmacy Board

We have considered in this case the regulation by
a state of commercial advertising by pharmacists. Although
we express no opinion as to other professions, the
distinctions - historical and functional - between
professions may require consideration of quite different
factors. Doctors and lawyers, for example, do not dispense
standardized products; they render professional services
of almost infinite variety and nature, with the consequent
enhanced opportunity for confusion and deception if they
were to undertake certain kinds of advertising.
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April 1, 1976

No. 74-895 Virginia State Board of Pharmacy

v. Virginia Citizens Consumer Council, Inc.

Dear Harry:
Thank you for adding note 24.
Please join me.
Sincerely,

Mr. Justice Blackmun
lfp/ss
cc: The Conference
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No. 74-895 Virginia State Board of Pharmacy
v. Virginia Citizens Consumer
Council, Inc.
O

Dear Chief:
I would appreciate your adding my name to your

0

concurring opinion.
Sincerely,

ro

The Chief Justice
lfp/ss
cc: The Conference
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May 20, 1976

No. 74-895 Virginia State Board of Pharmacy

v. Virginia Citizens Consumer Council

Dear Chief:
You may recall that Harry added note 25 at my suggestion.
It does appear that my joining your concurrence is somewhat inconsistent. Accordingly, I would appreciate your
removing my name from your concurrence.
Although I agree fully with what you have written, I
think Harry is right in viewing my joining you as inconsistent.
Sincerely,

The Chief Justice
lfp/ss
- cc: The Conference
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JUSTICE WILLIAM H. REHNQUIST

March 24, 1976

Re: No. 74-895 - Virginia State Board of Pharmacy
v. Virginia Citizens Consumer Council

Dear Harry:
In due course I will circulate a dissent in this case.
Sincerely,

Mr. Justice Blackmun
Copies to the Conference

To: The Chief Justice
Mr Justice Brennan
Justice Stewart
Mr Justice White
Mr . Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
Justice Stevens
From: Mr. Justice Rehnquist.
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Virginia Citizens Consumer
Council, Inc., et al.
[April —, 1976]
dissenting.
The logical consequences of the Court's decision in
this case, a decision which elevates commercial intercourse between a seller hawking his wares and a buyer
seeking to strike a bargain to the same plane as has been
previously reserved for the free marketplace of ideas,
are far reaching indeed. Under the Court's opinion the
way will be open not only for dissemination of price information but for active promotion of .prescription drugs,
liquor, cigarettes and other products the use of which it
has previously been thought desirable to discourage.
Now, however, such promotion is protected by the First
Amendment so long as it is not misleading or does not
promote an illegal product or enterprise. In coming to
this conclusion, the Court has overruled a legislative determination that such advertising should not be allowed
and has done so on behalf of a consumer group which is
not directly disadvantaged by the statute in question.
This effort to reach a result which the Court obviously
considers desirable is a troublesome one, for two reasons.
It extends standing to raise First Amendment claims beyond the previous decisions of this Court. It also extends the protection of that Amendment to purely cornMR. JUSTICE REHNQUIST,
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To: The Chief Justice
Mr. Justice Brennan
Mr. Ju s tice Stewart
Mr. Justice Whits
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MR. JUSTICE REHNQUIST, dissenting.

The logical consequences of the Court's decision in
this case, a decision which elevates commercial intercourse between a seller hawking his wares and a buyer
seeking to strike a bargain to the same plane as has been
previously reserved for the free marketplace of ideas,
are far reaching indeed. Under the Court's opinion the
way will be open not only for dissemination of price information but for active promotion of prescription drugs,
liquor, cigarettes and other products the use of which it
has previously been thought desirable to discourage.
Now, however, such promotion is protected by the First
Amendment so long as it is not misleading or does not
promote an illegal product or enterprise. In coming to
this conclusion, the Court has overruled a legislative determination that such advertising should not be allowed
and has done so on behalf of a consumer group which is
not directly disadvantaged by the statute in question.
This effort to reach a result which the Court obviously
considers desirable is a troublesome one, for two reasons.
It extends standing to raise First Amendment claims beyond the previous decisions of this Court. It also extends the protection of that Amendment to purely corn-
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