


Supreme Court of the Bnited States
Bashmgton, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE December 10, 1975
b

Re: 74-489 - Department of the Air Force v. Rose

MEMORANDUM TO THE CONFERENCE:

I will be circulating a dissent in this_case --

in due course.

Regards,
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oo _APRY 1975
ist DRAFT ‘ T
SUPREME COURT OF THE UNITED STATES
No. 74489
Department of the Air Force)yOn Writ of Certiorari to
er al.. Petitioners, the United States Court
v - of Appeals for the Sec-
Michael T. Rose et al, ond Circuit.

iApril —, 1976]

Mg Crrer JusticE BURGER, dissenting.

If “hard cases make bad law,”’ unusual cases certainly
have the potential to make even worse law. Today,
on the basis of a highly unusual request for informa-
tioh about a very unique governmental process, a mili-
tary academy honor system, the Court interprets defini-
uvely a substantal and very significant part of a major
federal statute governing the balance between the pub-
lies " i-to-hunon and the privacy of the individual
Cll1zel

In 1. view, the Court asks this case to carry far too
much jurisprudential baggage. Consequently, the basic
congressiotal mtent to protect a reasonable balance be-
tween the availability of government information and
the particular mdividual's right of privacy is undermined.
In addition, distriet courts are burdened with a task
which. 1 v view, neither the Constitution nor Congress
ever conteruplated.

This case does uot compel us to decide whether the
suminaries 2t sxae here are “personal files” or whether
files so catvgonized are beyond the proviso of Exemp-
ton {4 that «selusure constitute “a clearly unwarranted
mvasion ot personal privacy.” Even assuming, argu-

nde, thet the Government must show that the sum-
maries ore <ohieer to the foregoing standard, it is quite
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ond DRAFT Cirruioizi:
ADD
SUPREME COURT OF THE UNTTED-STATES R 41976
No. 74-489
Department of the Air Force)On Writ of Certiorari to
et al., Petitioners, the United States Court
v - of Appeals for the Sec-
Michael T. Rose et al. ond Circuit.

[April —, 1976]

Mgr. CHIEF JUSTICE BURGER, dissenting.

If “hard cases make a bad law,” unusual cases surely l
have the potential to make even worse law. Today,
on the basis of a highly unusual request for informa-
tion about a very unique governmental process, a mili-
tary academy honor system, the Court interprets defini-
tively a substantial and very significant part of a major
federal statute governing the balance between the pub-
lic's “right-to-know” and the privacy of the individual
citizen.

In my view, the Court makes this case carry too |
much jurisprudential baggage. Consequently, the basic
congressional intent to protect a reasonable balance be-
tween the availability of information in the custody of
the government and the particular individual’s right of
privacy 1s undermined. In addition, district courts are’
burdened with a task Congress could not have intended
for them.

(1) This case does not compel us to decide whether the:
summaries at issue here are “personnel files” or whether!
files so categorized are beyond the proviso of Exemp-
tion (6) that disclosure constitute “a clearly unwarranted
invasion of personal privacy.” Even assuming, argu-
endo, that the Government must show that the sum-
maries are subject to the foregoing standard, it is quite
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Supreme onrt of the Hnited Stutes
Washington, B. 4. 20513

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS October 10’ 1975

Dear Chief:
I have talked with Justice Brennan

about No. 74-489, Dept. of Air Force

v. Rose and he will write the opinion

in this case.

1AJMK>
WILLIAM O. DOUGLAS

THE CHIEF JUSTICE

cc? The Conference
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SUPREME COURT OF THE UNITED STATES =
3
\ -
No. 74489 =
o
Department of the Air Force)On Writ of Certiorari to =
et al., Petitioners, the United States Court =

v of Appeals for the Sec-

Michael T. Rose et al. ond Circuit.

[December —, 1975]

M-r. Justice Brenwax delivered the opinion of the

Court.

Respondents, student editors or former student editors
of the New York University Law Review researching
disciplinary systems and procedures at the military serv-
1ce academies for an article for the Law Review,! were
denied access by petitioners to case summaries of honor
and ethies hearings, with personal references or other
identifying information deleted, maintained in the United
States Air Force Academy’s Honor and Ethies Code
Reading Files, although Academy practice 1s to post
copies of such summaries on 40 squadron bulletin boards
throughout the Academy and to distribute copies to
Academy faculty and administration officials.®> There-

 Respondent Michael T Rose, a graduate of the United States
Ailr Force Academy and then a First Lieutenant mn the Air Force,
wis the student editor charged with preparing the study. It finally
appeared as a book, Rose, “A Praver for Relief: The Constitutional
Tnfirmities of rthe Militare Academiex” Conduet, Honor and Ethics
Sestems” PNYU IWT3Y Respondents Lawrence P, Pedowitz and

Chwirtex P Dinmond were, ar the time this suar was filed, respectively
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 744809

Department of the Air Force]On Writ of Certiorari to
et al., Petitioners, i the United States Court
o, of Appeals for the Sec-

Michael T. Rose et al. ] ond Circuit.
i December —, 1975]

Mg. Justice BrRENNAN delivered the opinion of the

Court.

Respondents, student editors or former student editors
of the New York University Law Review researching
disciplinary systems and procedures at the military serv-
ice academies for an article for the Law Review,! were
denied access by petitioners to case summaries of honor
and ethies hearings, with personal references or other
identifying information deleted, maintained in the United
States Air Force Academy’s Honor and Ethics Code
Reading Files, although Academy practice is to post
coples of such summaries on 40 squadron bulletin boards
throughout the Academy and to distribute copies to
Academy facuity and administration officials.* There-

* Respondent Michael T Rose, a graduate of the United States
Air Foree Academy and at that time a First Lieutenant in the Air
Foree, was the student editor charged with preparing the study. It
finally appeared as a book, Rose, A Prayver for Relief: The Consti-
tuttonal Infirmuries of the Military Academues’ Conduet, Honor and
Kespondents Lawrence P. Pedowitz

Ethues Svstemz" (NYU 1973).
the tune this st was filed,

and Charles P Diumond were, at
resnectively the Sormer and eurrent Editor-in-Chief of the Review.

2 pon respondent Rose's request for doenments, Academy officials
gave hum copes of the Honor Code, the Honor Reference Manual,
Procednres, and various other ma-
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES

No., 74489

Department of the Air Force} On Writ of Certiorari to
et al., Petitioners, the United States Court
v of Appeals for the Sec-

Michael T. Rose et al. | ond Circuit.
{December —, 1975]

Mkr. JusticE BrREnNNaN delivered the opinion of the
Court.

Respondents, student editors or former student editors
of the New York University Law Review researching
diseiplinary systems and procedures at the military serv-
ice academies for an article for the Law Review,' were
denied access by petitioners to case summaries of honor
and ethics hearings, with personal references or other
identifying information deleted, maintained in the United
States Air Force Academy’s Honor and Ethics Code
Reading Files, although Academy practice is to post
copies of such summaries on 40 squadron bulletin boards
throughout the Academy and to distribute copies_to
Academy faculty and administration officials.? There-

* Respondent Michael T. Rose, a graduate of the United States
Air Force Academy and at that time a First Lieutenant in the Air
Foree, was the student editor charged with preparing the study. It
finally appeared as a book, Rose, “A Prayer for Relief: The Consti-
¥ the Military Academies’ Conducet, Honor and
NYT 1973y Respondents Lawrence P. Pedowitz
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P [mamond were, at the timue this sult was filed,

respectively the formers and vurrent Editor-in-Chief of the Review.
2 Upon respondent Rose’s request for documents, Academy officials
aave lum copies of the Honor Code, the Honor Reference Manual,

Lisaon Plans Honer Hearnng Procedures, and various other ma~




\/ Supreme Court of the Pnited States
Washington, B. ¢ 205%3

CHAMBERS OF
JUSTICE POTTER STEWART

December 15, 1975

T4-489 - Dept. of Air Force v. Rose

Dear Bill, y

I am glad to join your opinion for
the Court in this case.

Sincerely yours,
\ e
Mr. Justice Brennan

Copies to the Conference
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Svpreme Qonrt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

December 12, 1975

Re: No. 74-489 - Department of the Air Force v.
Rose

Dear Bill:
I1'1l go along.

Sincerely,

Mr. Justice Brennan

Copies to Conference
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Supreme Conrt of the nited States
MWashington, B. €. 20513

CHAMBERS OF
JUSTICE THURGOOD MARSHALL December 16, 1975

Re: No. 74-489, Department of the Air Force v.
Michael T. Rose

Dear Bill:
Please join me.

Sincerely,
—
/\/7’/( -
T.M,

Mr. Justice Brennan

cc: The Conference
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Supreme Gonrt of the Wnited States
Washington, B. (. 20513

CHAMBERS OF
JUSTICE HARRY A. SLACKMUN
December 22, 1975

Re: No. 74-489 - Department of the Air Force v. Rose

Dear Bill:

I am, of course, waiting for the dissent in this case.

Sincerely,

Mr. Justice Brennan

cc: The Conference
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April 13, 1976

Re: No. 74-489 - Department of the Air Force v. Rose

Dear Bill:

Herewith, as I promised, is a copy of what I am sending to
the printer. It may or may not be at all helpful to you, Ifitis, or
could be made so, please let me know,

Sincerely,

AA B

Mr. Justice Rehnquist

HAB co]
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 74-489

Department of the Air ForceyOn Writ of Certiorari to

et al., Petitioners, the United States Court,
v, of Appeals for the Secs
Michael T. Rose et al. ond Circuit,

[April —, 1976]

MRr. Justick BrackMUN, dissenting.

There is something mildly distasteful for me, and
unseemly, when the beneficiary of a system attacks it
after he has reaped its substantial benefits and enjoyed
an undergraduate education at great public expense.*
Respondent, and former Lieutenant, Rose is a graduate
of the United States Air Force Academy. After having
matriculated at a law school, he sought to use the Honor
Code system and its underlying case summaries as the
subject of a law review article, with such public notice as
that would bring to him, and as the subject of his now
published book.

We are here concerned with the Freedom of Informa-
tion Act, 5 U. 8. C. § 5352, and with two of the exemptions
provided by § 552 (b). The Court in the very recent
past, has not hesitated consistently to provide force to
the congressionally mandated exemptions. See FAA Ad-
manistrator v. Robertson, 422 U, S. 255 (1975) ; Renego-

*The General Accounting Office estimates that the cost per 1975
graduate of the United States Air Force Academy exceeds $100,000.
The Assistant Secretary of Defense for Manpower and Reserve Af-
fairs places the figure ar 3839.800. The difference apparently is due
to GAO’s inclusion of certain items the Air Force feels are not part
of the basic costs of educating a cadet. Assistant Secretary’s

Memorandum dated 2 January 1978,
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Supreme Gourt of Hye Pnited States
Tashington, B. €. 20513

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

April 20, 1976

Re: No, 74-489 - Department of the Air Force v. Rose

Dear Bill:

I think it makes no difference to your opinion, but I
have decided to eliminate, in my dissent, the first paragraph

and the footnote that appears on page 1.

Sincerely,

/,'ﬁ )}’}J
a/@///"" v
/

—

—

Mzr. Justice Brennan

cc: The Conference
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Supreme Qourt of the United Stutes
Washington, B. €. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL, JR. December 16, 1975

No. 74-489 Department of the Air Force
v. Rose

Dear Bill:

Please join me.

Sincerely,

Mr. Justice Brennan

1fp/ss

cc: The Conference
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Supreme Qonrt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

April 12, 1976

Re: No. 74-489 - Department of the Air Force v. Rose

Dear Chief:

After several of our recent decisions in which we |
have turned down constitutional claims to privacy, e.qg.,
Paul v. Davis, United States v. Watson, I have some difficulty
with the first part of your dissenting opinion in this case.
If you could divide it by Roman numerals, so that the part
beginning with the first full paragraph on page 4 were Part

IT, I will file a short dissenting statement indicating my
agreement with that part.

Sincerely,

The Chief Justice
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1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 74489

Department of the Air Force}On Writ of Certiorari to
et al., Petitioners, the United States Court
v of Appeals for the Sec-

Michael T. Rose et al. ond Cireuit,
[April —, 1976]

MRr. Justice REBNQUIST, dissenting.

Although this case requires our consideration of a
claim of a right to “privacy,” it arises in quite a different
context than some of our other recent decisions such as
Paul v. Davis, — U. S. — decided . ............... .
In that case custodians of public records chose
to disseminate them, and one of the subjects of the record
claimed that the Fourteenth Amendment to the United
States Constitution prohibited the custodian from doing
so. Here the custodian of the records, petitioner De-
partment of the Air Force, has chosen not to disseminate
the records, and his decision to that effect is being chal-
lenged by a citizen under the Freedom of Information
Act. That Act, as both the Court’s opinion and the
dissenting opinion of the CHIEr JUSTICE point out, re-
quires the federal courts to balance the claim of right of
access to the information against any consequent “clearly
unwarranted invasion of personal privacy.” For the rea-
sons stated in Part II of the dissenting opinion of the
CHiIer JusTice, | agree that the Act did not contemplate
virtual reconstruction of records under the guise of
excision of a segregable part of the record. I therefore

dissent from the Court's affirmance of the judgment of
the Court of Appeals in this case,
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 74489

Department of the Air Force|On Writ of Certiorari to
et al., Petitioners, the United States Court
v of Appeals for the Sec-

Michael T. Rose et al. ond Circuit.
[April —, 1976]

Mk. JusTicE REENQUIST, dissenting.

Although this case requires our consideration of a
claim of a right to “privacy,” it arises in quite a different
context than some of our other recent decisions such as
Paul v. Davis, — U. S. —, decided .................
In that case custodians of public records chose
to disseminate them, and one of the subjects of the record
claimed that the Fourteenth Amendment to the United
States Constitution prohibited the custodian from doing
so. Here the custodian of the records, petitioner De-
partment of the Air Force, has chosen not to disseminate
the records, and his decision to that effect is being chal-
lenged by a citizen under the Freedom of Information
Act. That Act, as both the Court’s opinion and the
dissenting opinion of the Cmier JusTicE point out, re-
quires the federal courts to balance the claim of right of
access to the information against any consequent “clearly
unwarranted invasion of personal privacy.” For the rea-
sons stated in Part IT of the dissenting opinion of the
Cuier JusTic, I agree that the Act did not contemplate
virtual reconstruction of records under the guise of
excision of a segregable part of the record. I therefore
agree with THE CHIEF JUsTicE and MR. JusTicE Brack-
MUN that, in the absence of such redngtion, the sixth
exemption of the Act is applicable and the judgment of
the Court of Appeals should be reversed.
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