


Snpreme Court of the Hinted States
Washington, B. §. 20543

CHAMBERS OF
THE CHIEF JUSTICE
& S February 19, 1976

Re: 74-125 - Alamo Land & Cattle Co. v. Arizona

Dear Harry:
I join your proposed opinion dated February
12, 1976.

Regards,
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Mr. Justice Blackmun

Copies to the Conference
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Supreme Qonrt of the United Stutes
Washington, B. . 205%3

CHAMBERS OF

STICE Wm. J. BRENNAN, JR. February 3, 1976

RE: No. 74-125 Alamo Land & Cattle Co. v. Arizona

Dear Byron:

Please join me in your dissenting opinion in

the above.

Sincerely,
fui

Mr. Justice White

cc: The Conference
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/ : Supreme Court of the Hnited States
Waslington, B. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

January 7, 1976

Re: No. 74-125, Alamo Land & Cattle Co. v. Arizona

Dear Harry,

I am glad to join your opinion for the Court in
this case.

Sincerely yours,

/7 72
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.

i /
Mr. Justice Blackmun

Copies to the Conference

7
I
=
s
C
<
C
<
B-f
C
-
.
=
I
o
)
o
=
Ll
Q
—
Z
c
]
&=
E
=
2]
)}
=
ot
~
=~
e
[t
<
et
w
=
)
b=
jn
-~
-
jon]
1
o
o)
=z
p}
=
=1
2]
7]




Supreme Qonrt of the Hnited Siates
HWashington, B. €. 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

January 8, 1976

Re: No. 74-125 - Alamo Land & Cattle Co. Inc. v.
Arizona

Dear Harry:

In due course I shall circulate a dissent

in this case.

Sincerely,

A]
[ e
!

Mr. Justice Blagkmun

Copies to Conference
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Circulatai: S — 3/~ 2 “

ecirculated:

3

1st DRAFT
SUPREME COURT OF THE UNITED STATES

Alamo Land & Cattle Co.,

Ine  Petitioner ;On Writ ot Certioran to the

' Y United States Court of Ap-
- o ‘ peals for the Ninth Cirent,
State of Anzona. ‘

(February — 1976

Mg. Justice WHITE. dissenting.

The 1ssue in this case 1s whether. under § 2% of the
Arizona-New Mexico Enabling Act (the Act). 36 Stat.
557, 562 (1910), the State of Arizona had the power to
grant to petitioner a compensable leasehold nterest i
the property in 1ssue 1 this case.  The question 1s solelv
one of sLatutoryA construction. As | agree with the Cour
of Appeals for the Ninth Cireuit that Congress intended
that lessees of land covered by the Act should acquire a
compensable mrterest n leased land only to the extent of
“improvenients placed thereon by sueh lessee 7 |
dissent

The Act states eapressly. with respeet to the lands
imvolved here, that "o mortgage or other encumbrance
of the said lands =~ shall be valid i favor ot any persen
or for any purpose under any cireumstances whatsoever
A lease. if not terminable at will by the State or ter
minable automanieally upon sale or condemnbation, 1=
clearly an “encumbrance 7 Thanpson on Real Prop
erty § 3183, ar 277 (1062, [ Bouviers Law Dieiionary
1530 3d Ed. (19— A fease not s¢ termnabre s, there
fore, expressiyv prohibited by the Act.
however. fnd topsticrt 1 rhe Act an excopticn to the ea
press ban on enennihrnnces o the case of leases tor tors
To o tie facet thar B0 ovesr

of 10 vears or less 1 paints
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Circulated:

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No., 74-125

ANAOAdTH

Alamo Land & Cattle Co.,]

Inc.. Petitioner, On Writ of Certiorarl to the

United States Court of Ap-
peals for the Ninth Circuit.

.
v.

State of Arizona.
[February —, 1976]

Mg. Justice WHITE, with whom MRg. JusTicE BrEN-
NAN Joins, dissenting.

The question in this case is whether, under § 28 of the
Arizona-New Mexico Enabling Act (the Act), 36 Stat.
557, 562 (1910), the State of Arizona had the power to
grant to petitioner a compensable leasehold interest in
the property in issue. The question is solely one
of statutory construction. As I agree with the Court
of Appeals for the Ninth Circuit that Congress intended
that lessees of land covered by the Act should acquire a
compensable interest in leased land only to the extent of
“improvements . . . placed thereon by such lessee,” 1
dissent.

The Act states expressly, with respect to the lands
involved here, that “no mortgage or other encumbrance
of the said lands . . . shall be valid in favor of any person
or for any purpose under any circumstances whatsoever.”
A lease. if not terminable at will by the State or ter-
minable automatically upon sale or condemnation, is
clearly an “encumbrance.” 7 Thompson on Real Prop-
erty § 3183, at 277 (1962); II Bouvier's Law Dictionary
1530 3d Ed. (19—;. A lease not so terminable is, there-
fore expressly prohibited by the Act. The majority
opiuion, however, find implicit in the Act an exception to
the express ban ou encutubrances in the case of leases for

terms of 10 yvears or less. [t points to the fact that 10-
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L// Supreme Conrt of the Ynited States
Waslington, D. €. 20543

CHAMBERS OF

JUSTICE THURGOOD MARSHALL February 10, 1976

Re: No. 74-125 -- Alamo Land & Cattle Co., Inc. v.
State of Arizona

Dear Harry:

Please join me.

Sincerely,
TI M.
Mr, Justice Blackmun

cc: The Conference
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ist DRAFT RS
SUPREME COURT OF THE UNITED STATES

74123

Ine . Petitioner.
) United States Court of Ap-
peals for the Ninth Circuit.

.

Alamo Land & Cattle Co.,
On Writ of Certiorari to the
j

State of Arizona /

tlanuary — 1976]
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My, Juramier BrackMmuy delivered the opinion of the

Courr,
This case presents an issue of federal condemnation

law—as it relates to an outstanding lease of trust lands—
that. we are told, affects substantial acreage in our south~

westarn and western Stafes,

TUnder $24° of the New Mexico-Arizona Enabling
36 Srat. 557, 572 (19100, specified sections of every
proposed State were granted to

township m the then
Arizona “for the support of common schools,” By §28*

Wee. 24
heretotore reservied for rhe Termtory
rhirty-two 1 every township i sud proposed State not otherwise
it the dare of the passage of this Act are hereby

or the support of common schools.

That i swidinon o zections sixteen and thirty six,
of Anzona, sections two and

) A0 AdvHg1 ‘NOTSTIATA LATIDISANVR

appropriated

granted to the =ud Srate
PoRee 2x Thut ot hereby deelared that all lands hereby =
aeanted voopiing those wineh, Laving been heretofore granted to g
the st Tormresy e lereby expressly transferred and confirmed ?jj
~md Stute held m trust, to be “

e by The
disposed o o anoke o part only momanner az herein provided
i obtecis speethed in the cespeenive granting and

aned for the severn
confirmrory srovisens awd that thie nutural products and money
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Supreme Gourt of the Hnited Sintes
Washington, B. (. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

January 12, 1976

Re: No. 74-125 - Alamo Land & Cattle Co, v. Arizona

Dear Lewis:

This note is in response to our telephone conversation
the other day. Imade the passing reference to '"possible lease
renewals' on page 16 of the circulation because Arizona has a
statute giving preference of a renewal to a lessee of state lands.
This is A, R.S. § 37-291, and it reads as follows:

1§ 37-291. Preferred rights to renewal of lease;
exceptions

A, Upon application to the state land department
not less than thirty nor more than sixty days prior to
the expiration of a lease of state lands, the lessee, if
he is a bona fide resident of the state, shall have a
preferred right to renewal, bearing even date with the
expiration of the old lease, for a term not longer than
ten years, as determined by the department, at a re-
appraised rental.

B. The preferred right of renewal shall not extend
to a lessee who has not substantially complied with the
terms of his lease or who has not placed the land to the
use prescribed in the lease during the term thereof or
within the time prescribed therein, unless for good cause
the failure to perform was given written authorization by
the department. If the department determines the con-
tinued leasing of the land not in the best interest of the
state, the lease shall not be renewed. "




This preference is referred to in the briefs and I feel
I should not ignore it. The reference is not very important
so if you feel strongly about it, the paranthetical expression on
page 16 may be omitted. I, however, prefer to retain it.

Sincerely,

.

Mrzr. Justice Powell
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 74-125

Alamo Land & Cattle Co., ) . .
Inc., Petitioner, On ert of Certiorari to the
United States Court of Ap-

.
ls for the Ni ircuit.
State of Arizona. peals for the Ninth Circuit

[January —, 1976]

Mag. JusTicE BrackMuN delivered the opinion of the

Court.

This case presents an issue of federal condemnation
law—as it relates to an outstanding lease of trust lands—
that, we are told, affects substantial acreage in our south-

western and western States.

I

Under §24* of the New Mexico-Arizona Enabling
Act, 36 Stat. 557, 572 (1910), specified sections of every
township in the then proposed State were granted to
Arizona “for the support of common schools.” By §28*

1%Sec, 24. That in addition to sections sixteen and thirty-six,
heretofore reserved for the Territory of Arizona, sections two and
thirty-two in every township in said proposed State not otherwise
appropriated at the date of the passage of this Act are hereby
granted to the said State for the support of common schools. . . .”

2“See. 28. That it is hereby declared that all lands hereby
granted, including those which, having been herefofore granted to
the said Territory, are hereby expressly transferred and confirmed
to the said State, shall be by the said State held in trust, to be
disposed of in whole or in part only in manner as herein provided
and for the several objects specified in the respective granting and
confirmatory provisions, and that the natural products and money
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3r4 DRAFT
SUPREME COURT OF THE UNITED STATES

No, 74-123

Alamo Land & Cattle Co,, . .
Ine, Petitioner, On 'W. rit of Cer‘clorar} to the
’ United States Court of Ap-

Exy

" o peals for the Ninth Circuit,
Stare of Arizona, )

{January —, 1976]

Mz. JustTicE BrackMUun delivered the opinion of the
Court.

This case presents an issue of federal condemnation
law—as it relates to an outstanding lease of trust lands—
that, we are told, affects substantial acreage in our south-

western and western States,

=
3

[

Under §24' of the New DMexico-Arizona Enabling
Act, 36 Stat. 537, 572 (1910), specified sections of every
township in the then proposed State were granted to
Arizona “for the support of common schools.” By §28°

t-8ee, 24. Thut in addition to =ections sixteen and thirty-six,
heretofore reserved for the Territory of Arizona, sections two and
rhirty-two 1 every township in said proposed State not otherwise
appropriated at the date of the passage of this Act are hereby
granted to the said State for the support of common schools. , . .”

2>78ec. 28 That 1t s hereby declared that all lands hereby
granted, meliding those which, having been heretofore granted to
che sad Termrory are hereby expressly transferred and confirmed
co the said Srare, shall be by the smd Srate held mm trust, to be
disposed of w whoele oran part ondy m manser as herein provided
and for the several objecrs specitficd in the respective granting and
ceonfirmaiory vrovisiops, wrid that the nameal products and money
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Supreme Qonrt of the Hnited States
Washington, B. . 20543

CHAMBERS OF January 20, 1976

JUSTICE LEWIS F. POWELL,JR.

No. 74-125 Alamo Land v. Arizona %

Dear Harry:

Thank you for calling my attention to the Arizona {
statute with respect to renewal. i

My difficulty with the reference to renewal rights,
however, does not derive from any feeling that Alamo could
point to nothing suggesting it might have renewal rights.
Rather, I think that renewal rights are incompatible with
the Enabling Act. The ten-year grazing leases authorized
by the Enabling Act are an exception to the general require-
ment that the trust give property interests only after an
auction. There is no express authorization in the Act for
the trust to include renewal rights in a ten-year lease.

Thus, although I agree with you that 'mothing in the
Enabling Act itself . . . prevents the application of the
Fifth Amendment protection of the outstanding leasehold ,
interest," I am inclined to think that the outstanding interest i
is limited to the ten-year lease and nothing more. This view,
if correct, would lead me to conclude that no value can be
assigned to any renewal rights that might otherwise be ¢
created by the Arizona statute.

When I first spoke to you, I thought perhaps omission
on page 16 of the reference to the right of renewal might
meet my concern. A rereading of your opinion indicates,
however, that you apparently would recognize power in the .
District Court on remand to consider renewal rights.

If we continue to have a different view on this element
of value, I will probably write something concurring in major
part in your opinion but dissenting on this issue.

Sincerely,

e

Mr. Justice Blackmun {'”xw'{;difﬁfi”
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/ J Sugrreme Qourt of the Hnited States
Waslhington, B. €. 205%3 o

CHAMBERS OF February 9, 1976

JUSTICE LEWIS F. POWELL,JR.

%

No. 74-125 Alamo Land v. Arizona

Dear Harry:

Please join me.

Sincerely,

N P
/<M {552*121~,//

Mr. Justice Blackmun

1fp/ss

cc: The Conference
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Supreme Qourt of the Pnited States
Washingtow, B. ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 7, 1976

Re: No. 74-125 - Alamo Land & Cattle Co. v. Arizona

Dear Harry:
Please join me.

Sincerely,

Mr. Justice BRlackmun

Copies to the Conference
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