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CHAMeE?S,

THE CHIEF JUSTICE

March 4, 1976

Re: 73-1869 - Beer v. United States 

Dear Potter:

I join your opinion in the above. But see page 11,

3rd line from the bottom: would it not be desirable to

substitute for "will be," "May well be ?"

Regards,



Itptentt (C.Intrt of t1teliztitt6 ,§tattes
(q. 2.p)p

CHAMBERS OF

JUSTICE Wm. J. BRENNAN, JR.
January 7, 1976

RE: No. 73-1869 - Beer v. United States 

Dear Thurgood:

As I remember it you are going to write the dissent

in the above.

Sincerely,

Mr. Justice Marshall
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CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR. 	
March 18, 1976

NO. 73-1869 Beer v. United States 

Dear Thurgood:

Please join me in your dissenting opinion in

the above.

Mr. Justice Marshall

cc: The Conference
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SUPREME COURT OF THE UNITED STATES

No. 73-1S69

Peter H. Beer et al.,
On Appeal from the United StatesAppellants,

District Court for the District of
Columbia.

-United State:: et al„ , 1

Ijanuary	 1976]

MR. JUSTICF. STEWART delivered the opinion of the
Court,

Section 5 of the Voting Rights Act x prohibits a State

Section 5 provides'
`Whenever a State or political subdivision with respect to which

the prohibitions set forth i n section 19731) (a) of this title based upon
determinations made under the first sentence of section 1973b (b) of
this Title ;Ire in effect shail . ,nect or seek to administer any voting
qualifitition or prerequisite to voting. or standard. practice, or pro-
cedure with respect to voting different from that in force or effect
on November 1, 1964, or whenever a State or political subdivision
w i th respect to which the prohibitions set forth in section 1973b (a)
of th is t i tle based upon determinations made under the second
sentence of section 197Th (bi of this title are in effect shall enact
or seek to administer any voting qualification or prerequisite to vot-
Uni:. or standard, practice. or procedure with respect to voting
different 'from that m force or effect on November 1, 196S, or
whenever a State or political subdivision with respect to which the
prohibitions set forth in section 1973b (a) of this title based upon
determinations ninde under the third sentence of section 1973b (h)
4)i this atilt.a t'IT■ .ct. ,}ti' ( q 1;tct or seek to administer any voting
qoahfication of	 '() voting. or standard, practice, or pro-
cedorc w It h	 dittcrent from that i n force or effect

.\,44vern!,cr 1. 1972, such State or subdivision may institute an
action m	 rinted States Disu-ict Court for the District of Co-

unlaanc!n that such onalification pre-
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liqd DRAFT–

SUPREME COURT OF THE UNITED STATES

No, 73-480

Peter H. Beer et ai,
I On App eal from the United StatesAppellauts

District Court for the District of
Columbia.

United States et td.

fanuar:	 1976]

MR.:	 ST5:wART delivered the opinion of the
Court.

Section 5 of the ot.ing Rights Act I prohibits a State

Section 5 providc.s..
i,Vhenever a State or political subdivision with respect to which

the prohibitions set forth in -iection 1973b (a) of this title based upon
i-leterminations made under the first .,entence of section 1973b (b) of
this title are in effect shddi enact or seek to administer any voting
qualification or prerequisite to voting, or standard. practice, or pro-
^edure with respect to votinz different from that in force or effect
Dr) November 1. 1964, or A.vhenever a State or political subdivision
with respect tf/ o men ill, probilutions set forth in section 1973b (a.)
of this title based q on determinaticus made under the second
senicince O f section 11-17312 (170 at this title are in effect shall enact
or seck to administkir voting qualification or prerequisite to vot-
ing. or standard. U_ raiiiice. or procedure with respect to voting
different from r ft; r foray or effect November I, 1968. or
whcnever a Sian, or political subdivision with respect to which the
proluhrticns set forth to section 1973b (al of this tide based upon
determinations tea;?. ,	Ole third sentence of section 1973b (1-0

an% %;-,rinc,
'-,, raetlee, or pro-

1.ar	 forci? er effect
instiPite

the Distr:ci of Co-

	

si	 pre-
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SUPREME COURT OF THE UNITED STATES

73-1869

Peter H. Beer et al..
Appellants,

United States et

On Appeal from the United States
District Court for the District of
Columbia.

l Innuary	 19761

Ma, JUSTICE STEWART delivered the opinion of the
Court.

Section 5 of the Voting Rights Act 1 prohibits a State

a Section 5 provides
'Whenever a State or political subdivision with respect to which

the prohibitions set forth in section 1973b (a) of this title based upon
determinations made under the first sentence of section 1973b (b) of
this title are in eft. o t, shall enact or see's, to administer any voting
qualification or prerequisite to voting, or standard, practice, or pro-
cedure with respect to voting different from that in force or effect
on 'November 1, 1904, or whenever a State or political subdivision
with respect to which the prohibitions set forth in section 1973b (a)
of this title based upon determinations made under the second
sentence of section 1973 ) !if this title are in effect shall enact
or seek to administer !Inv voting qualification or prerequisite to vot-
mg, or standard, ;)ractice, fu- procedure with respect to voting
different from that !n :orce or effect on November 1, 1968, or
whenewer a State or politica: subdivision with respect to which the
prohibitions set forth m section 1973b (a) of this title based upon
determinations made under the third sentence of section 1973b (b)
of tins t i tle- are erfect sha;1 r.nact -ir seek to administer any voting
qualification or prtecou!sue to vot,ne-. or standard, practice, or pro-
cedure with vol dig ‘ iificrent from that in force or effect
Jo November l. 19:2, such state or subdivision may institute an
action in the f'rotH States District Court for the District of Co-
Loroliia. for ,	 rrd-v ludgment that such qualification, pre--
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CHAMBERS OF

JUSTICE BYRON R. WHITE

January 12, 1976

Re: No. 73-1869 - Beer v. United States 

Dear Potter:

I shall await the dissent in this case.

Sincerely,

Mr. Justice Stewart

Copies to Conference



To: The Chief Jutic,a

Mr. Juctice Pr-en1-12n
Mr.	 Si;.ewart

Juctf_o..7)

Mr. Juctice 31ackmun
Mr. Justio 2 Powell
Mr,	 Rehnq
Mr. Jusice StevG:

From: Mr. Justice Whi

Circulated:

Recirculated:

let DRAFT

SUPREME COURT OF THE UNITED STATES

o. 73-1869

Peter H. Beer et al.,
Appellants,

United States et al,

On Appeal from the United States
District Court for the District of
Columbia.

[March —, 1976]

MR. JUSTICE WHITE, dissenting.
With MR. JUSTICE MARSHALL, I cannot agree that § 5

of the Voting Rights Act of 1965 reaches only those
changes in election procedures that are more burdensome
to the complaining minority than pre-existing procedures.
As I understand § 5, the validity of any procedural
change otherwise within the reach of the section must be
determined under the statutory standard—whether the
proposed legislation has the purpose or effect of abridging
or denying the right to vote based on race or color.

This statutory standard is to be applied here in light
of the District Court's findings, which are supported by
the evidence and are not now questioned by the Court.
The findings were that the nominating process in New
Orleans' councilmanic elections is subject to majority
vote and anti-single shot rules and that there is a history
of block racial voting in New Orleans, the predictable
result being that no Negro candidate will win in any dis-
trict in which his race is in the minority. In m y view,
where these facts exist, combined with a segregated resi-
dential pattern. § 5 is not satisfied unless, to the extent
practicable, the new electoral districts afford the Negro
minority the opportunity to achieve legislative repre-
sentation roughly proportional to the Negro population
in the	 u ntnurtity	 Here. with a seven-menihor City
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2nd DRAFT

To: The ,C-r,iof Justice
Mr. Just1e Brennan

Just.-.,o Ste.vart
Er. J	 Marshall/

t n

mr.	 P.;e11

.	 R

Stevens

Prom: Mr. Justice White

Circulated: 	

Recirculated • 	

SUPREME COURT OF THE UNITED STATES

No. 73-1869

Peter H. Beer et al.,
Appellants,

v,
United States et al.

On Appeal from the United States
District Court for the District of
Columbia.

[March —, 1976]

MR. JUSTICE WHITE, dissenting.

With MR. JUSTICE MARSHALL, I cannot agree that § 5
of the Voting Rights Act of 1965 reaches only those
changes in election procedures that are more burdensome
to the complaining minority than pre-existing procedures.
As I understand § 5, the validity of any procedural
change otherwise within the reach of the section must be
determined under the statutory standard—whether the
proposed legislation has the purpose or effect of abridging
or denying the right to vote based on race or color.

This statutory standard is to be applied here in light
of the District Court's findings, which are supported by
the evidence and are not now questioned by the Court.
The findings were that the nominating process in New
Orleans' councilmamc elections is subject to majority
vote and anti-single shot rules and that there is a history
of block racial voting in New Orleans, the predictable
result being that no Negro candidate will win in any dis-
trict in which his race is in the minority. In my view,
where these facts exist, combined with a segregated resi-
dential pattern, § 5 is not satisfied unless, to the extent
practicable, the new electoral districts afford the Negro
minority the opportunity to achieve legislative repre-
sentation roughly proportional to the Negro population
in the community. Here, with a seven-member City
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CHAMBERS OF

JUSTICE THURGOOD MARSHALL January 8, 1976

MEMORANDUM TO THE CONFERENCE

Re: No. 73-1869 -- Peter H. Beer v. United States

In due course, I will circulate a dissent in this
case.

T. M.
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To: The Chief Justice
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White

Mr. Justice Blackmun
Mr. Juetioe Pomo::
Mr. Justice Rehnc%:2-4-
Mr. Justice Stevens

From: Mr. Justice Marsha_

Circulated:  
MAR 11 's 

2st DRAFT Recirculated. 	
=

SUPREME COURT OF THE UNITED STATES

No, 73-1869

Peter H. Beer et al.,
Appellants;

United States et al

On Appeal from the 'United States
District Court for the District of
Columbia.

-zMarch	 19761

MR. JvsTIcE MARSHALL, dissenting.

Over the past 10 years the Court has, again and again,
read the jurisdiction of § 5 of the Voting Rights Act of
1965, 79 Stat. 439, as amended, 89 Stat. 400-402, 42

S. C. § 1973c, expansively so as "to give the Act the
broadest possible scope" and to reach "any state enact-
ment which altered the election law of a covered State
in even a minor way." Allen v. State Board of Elections,
393 U. S. 544, 567 (1969). See also Georgia v. United
States, 411 U. S. 526 (1973); Perkins v. Matthews, 400
U. S. 379 ( 1971) ; South Carolina v. Katzenbach, 383
U. S. 301 (1966). While we have settled the contours
of i1; 5's jurisdiction, however, we have yet to devote
much attention to defining § 5's substantive force within
those bounds. Thus, we are faced today for the first
time with the question of S's substantive application to
a redistricting plan Essentially, we must answer one
question. when does a redistricting plan have the effect
of "abridging" the right. to vote on account of race or
color'

The Court never answers this question. Instead, it
produces a cohvoluted construction of the statute that
transforms the single question suggested by § 0 into
three questions. and then provides precious little guid-
ance in answering any of them.

Under the Court'F, readmit of y 5, we cannot reach

=
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To' The Chief Justice
Mr. Justice Brennan
Mr. Justioe Stewart
Mr. Justice White

Mr. Justice Blackmun
Mr. Justice Powell

Mr. Justice Rehnqui,,..4.
Mr. Justice Stevens 

2nd DRAFT

From: Mr. Justice Marsh.,_

Circulated: 	

Rec irculated:  MAR 18 

SUPREME COURT OF THE UNITED STATES

No. 73-1869

Peter H. Beer et al.,
On Appeal from the United StatesAppellants,

District Court for the District ofv.
Columbia.

United States et al.

[March —, 1976]

MR. JUSTICE MARSHALL, dissenting.

Over the past 10 years the Court has, again and again,
read the jurisdiction of § 5 of the Voting Rights Act of
1965, 79 Stat. 439, as amended, 89 Stat. 400-402, 42
U. S. C. § 1973c, expansively so as "to give the Act the
broadest possible scope" and to reach "any state enact-
ment which altered the election law of a covered State
in even a minor way." Allen v. State Board of Elections,
393 U. S. 544, 567 (1969). See also Georgia v. United
States, 411 U. S. 526 (1973) ; Perkins v. Matthews, 400
U. S. 379 (1971) ; South Carolina v. Katzenbach, 383
U. S. 301 (1966). While we have settled the contours
of § 5's jurisdiction, however, we have yet to devote
much attention to defining § 5's substantive force within
those bounds. Thus, we are faced today for the first
time with the question of § 5's substantive application to
a redistricting plan. Essentially, we must answer one
question: when does a redistricting plan have the effect
of "abridging" the right to vote on account of race or
color?

The Court never answers this question. Instead, it
produces a convoluted construction of the statute that
transforms the single question suggested by § 5 into
three questions, and then provides precious little guid-
ance in answering any of them,

Under the Court's reading of 	 we cannot reach
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CHAMBERS OF

JUSTICE HARRY A. BLACKMUN

January 19, 1976

Re: No. 73-1869 - Beer v. United States 

Dear Potter:

Please join me.

Sincerely,

Mr. Justice Stewart

cc: The Conference



January 8, 1976

No. 73-1869 Beer v. United States 

Dear Potter:

Please join me in your opinion for the Court.

I may file a brief concurrence to reaffirm my agreement
with Mr. Justice Black and Mr. Justice Harlan as to the
constitutionality of § 5.

Sincerely,

Mr. Justice Stewart

ifp/ss

cc: The Conference
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CHAMBERS OF

JUSTICE LEWIS F. POWELL,JR.
January 15, 1976

No. 73-1869 Beer v. United States 

Dear Potter:

Please join me in your opinion for the Court.

As I mentioned to you, I may add a one sentence
concurrence to record my continuing agreement with Hugo
Black as to the unconstitutionality of certain aspects of
§ 5.

Sincerely,

Mr. Justice Stewart

lfp/ss
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SUPREME COURT OF THE UNITED STATES-"

No. 73-1869

Peter H. Beer et al.,
Appellants,

v.

United States et al,

On Appeal from the United States
District Court for the District of
Columbia,

[February — 197

MR. JUSTICE POWELL, Concurring,
Assuming the constitutionality of § 5 of the Voting

Rights Act,* I join the opinion of the Court.

'*As indicated in my dissent in Georgia v (, mterl .*catcs. 411
526, 545 (1973), I continue to have the same reservations as to the
constitutionality of this section as expressed by Mr .fustice Black in
South Carolina v. Katzenbach, 3 S3 U. S. :301.k)57–i362 (1966) (con-
curring and dissenting). See also comments of 	 Justice Harlan
in Allen v. State Board of Elcrtion. 393 S. 544. 5S2. 353-557
(1969) (concurring and dissentinffi. Me doubt :is to the vah(in%
of § 5 relates not to the power of Congress (indeed. the duty) to
enact appropriate legislation to safeguard the voting rights of all
citizens. Rather, it relates to the select iv e application of § 5 to onto
a few States, and to the odious requirement of advance review ot
=fate and local leinidative acts he folleral 	 ;1u1horiiies
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C HAMSES OF

JUSTICE WILLIAM H. REHNQUIST

January 15, 1976

Re: No. 73-1369 - Beer v. United States 

Dear Potter:

Please join me.

Sincerely,
(1,:v

Mr. Justice Stewart

Copies to the Conference
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