


' Sugreme Qonrt of Hye Hinited Stutes
Washington, B. (. 20513

CHAMBERS OF
THE CHIEF JUSTICE

March 13, 1975

Re: No. 74-684 - Westby v. Doe

Dear Bill:
I join in the proposed order remanding the case
as per your letter of February 28, 1975,

[t

Mr. Justice Rehnquist

Copies to the Conference
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Supreme Qomrt of the Hnited States
Waslington, B. §. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

February 28, 1975

Re: No, 74-684, Westby v. Doe

Dear Bill,

The order you propose is satisfactory to me.
My only thought is whether we should be a bit more explicit--
e.g. the addition of some phrase such as '"for consideration
of the statutory claim."

Sincerely yours,

Vo
NG
«‘):

Mr. Justice Rehnquist

Copies to the Conference
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Supreme Conrt of the United States
Washington, B. ¢. 20513
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CHAMBERS OF
JUSTICE BYRON R.WHITE

February 25, 1975
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Re: No. 74-684 - Westby v. Doe

Dear Bill:

Please join me in your dissenting opinion.
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I am as distressed as you are that the Court
chooses to depart from its normal appellate pro-

cedures in this case.

Sincerely,

Mr. Justice Rehnquist

Copies to Conference
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\5’ Supreme Gonrt of te Pnited Stutes

Washington, B. . 20543

CHAMBERS OF February 27, 1975

JUSTICE LEWIS F. POWELL,JR.

No. 74-684 Westby v, Doe

MEMORANDUM TO THE CONFERENCE:

I am persuaded by Bill Rehnquist's dissent that the
District Court should have addressed the statutory claim
before considering the constitutional question. This is
required by Hagans v. Lavine, 415 U.S. 528,

¥

Accordingly, I would join in vacating the judgment
and remanding the case to the District Court with instruction:
to consider appellee's statutory claim before reaching the
constitutional issue.

PN N i A

L.F.P., Jr.
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Trom; Rehnguist,

oy T D D

FRE LS

Justice ¥
Justice B

Justice Powell
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girenliated:

2nd DRAFT

Recirculatsed.

SUPREME COURT OF THE UNITED STATES

FRITHJOF O. M. WESTBY, ETC,, er AL v. JANE
DOE, ETC.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF SOUTH DAKOTA

No. 74-684. Decided February —, 1975

MRg. JusTicE ReENQUIST, dissenting.

The Court’s summary affirmance of the District Court’s
judgment seems to me to be wrong for two independent
reasons. The District Court was able to reach the con-
stitutional question which it decided only by completely
ignoring appellees’ claim that the challenged South
Dakota regulation conflicted with the cognate provisions
of federal law establishing the Medicaid program. It
thus decided a constitutional question which it might
have avoided had it addressed the statutory claim first,
a practice condemned in Hagans v. Lavine, 415 U. S. 528
(1974).

But 1f this Court insists on dealing with the merits of
the constitutional question, contrary to its own teachings
in Hagons, supra, I am at a loss to know how it may
dispose of the question by a summary affirmance with
no opinion. In Roe v. Wade, 410 U. 8. 113 (1973), and
Doe v. Bolton, 410 U. 8. 179 (1973), the Court held that
Texas and Georgia abortion statutes unconstitutionally
infringed upon the due process right of a woman to decide
to abort her pregnancy. The District Court judgment
which is affirmed today has read those decisions to man-
date a “fundamental right to an elective abortion,” 383
F. Supp. 1143, 1145 (SD 1974), financed at public
expense.

* I believe the holding of the District Court s both an un-
warrapted and ill conceived extension of Wade and Bolton
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SUPREME COURT oF THE UNITED STATES

FRITHIOF O. M. WESTBY, ETC., s1 AL v. JANE
OB, ETC.

ON APPEAL FROM 'THE UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF SOUTH DAKOTA

No. 74-684. Decided February -, 1975

Mk. Jusmice Remwnquist, with whom Mg, Jostics
WHITE joins, dissenting.

The Court’s summary affirmance of the Distriet Court’s
judgment seems to me to be wrong for two independent
reasons. The Districs Court was able to reach the con-
stitutional question which it decided only by completely
ignoring appellees’ -claim that the challenged South
Dakota regulation conflicted with the cognate provisions
of federal law establishing the Medicald program. It
thus decided a constitutional question which it might
have avoided had it addressed the statutory claim first,
a practice condemned v Hagans v. Lavine, 415 U, 5. 528
{(1u74),

But if this Cours insists on dealing with the merits of
the constitutional gusstion, contrary to its own feachings
i Hagans, supra, 1 am ab a loss to know how 1t may
dispose of the question by a summary affirmance with
In Poe v Wade, 410 U, 8. 113 (1873}, and

74y, the CUourt held kb

ne opinicn.
Dioe v, Bolion, 410 U. & 179 (19
Texas and Georgla aberiton statubes uncepstitutionaliy

ai

wirmged upon the due process right of & woman with
medical approval 1o decide to abort her pregnancy.  The

Distriet Ueurt jodgruent which s affinoed today tas v

a “fundamental right
P43, 1145 (5D 1974,

those decizions o Ly s
alective abortion, #

finigneed af public
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Supreme Conrt of Hye Vnited States
Washington, B. (. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

February 28, 1975

-Taoyane o13Toeds Syl INoYITM peInqragst

"SSATYDAY UOTINITISUI IBACOH Y3 JO uoT
DOOTNOTIAST I TAT v Arrr Temrr  FoTom e oo =

Re: No, 74-684 - Westby v. Doe

Dear Chief: J

In accordance with the Conference discussion today, I
suggest the following order which, if approved by the
Conference, would presumably appear on the March 17th Order

List:
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"The judgment is vacated and the case _ .
is remanded to the United States District
Court for the District of South Dakota for
further consideration in light of Hagans v.
Lavine, 415 U.S. 528, 543-545 (1974). Mr.
Justice Douglas took no part in the consideration
or decision of this appeal.

Sincerely,

YL o
/”i/' P

The Chief Justice

Copies to the Conference
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