


Supreme ot of the Hnited States
MWashington, B. ¢. 20543

CHAMBERS OF
THE CHIEF JUSTICE

May 6, 1975

PERSONAL

Re; 74-304 - Gordon v. N.Y.S.E.

Dear Harry:
In case you missed this, it is

of interest,

Regards,

Mr. Justice Blackmun
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Swyreme Comelel e Uindisd Stutes

Waslinalon T, C 20513

CHAMBERS OF
THE CHIEF JUSTICE

June 16, 1975

Re: 74-304 - Gordon v. New York Stock Exchange

Dear Harry:

Please join me in your June 10 circulation.

Mr. Justice Blackmun

Copies to the Conference
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Supreme Qourt of the United States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS June 20, 1975

Re: No. 74-304 - Gordon v. New York Stock Exchange

Dear Harry:

Please join me. I will file a brief con- o
curring opinion as well.

Sincerely, L$;

William O. Douglas
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Mr. Justice Blackmun

cc: The Conference
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\./ Mr. Justice Stewart
Mr. Justice White )
Mr. Justice Marshall“”
Mr. Justice Blackmun
Mr. Justice Powell

Mr. Justice Rehnquist \Wﬂ

On Writ ofplgrtiny t
the United Statggkcaﬁrt L
Of Appegslsufiqs.the (-2 L
Second Circuit
Recireculated:

74-304

Richard A. Gordon et al.,

Petitiomners,

v.

New York Stock Exchange,
Inc., et al.

.
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Mr. Justice DOUGLAS, concurring.

T -

The Court relies upon three factors -- statutory {
authorization for regulation by the Securities and Exchange
Commission (SEC), a long history of actual SEC oversight and
approval, and continued congressional affirmation of the

SEC's role -- in holding that the system of fixed commission Y

rates employed on the securities exchanges is immune from
antitrust attack. While I join that opinion, I write A
separately to emphasize the single factor which, for me, is
of prime importance.

The mere existence of a statutory power of review by the
SEC over fixed commission rates cannot justify immunizing those
rates from antitrust challenges. The antitrust laws are
designed to safeguard a strong public interest in free and
open competition, and immunity from those laws should properly

be implied only when some equivalent mechanism is functioning

BN T TRDADY AR CONCRESY

to protect that public interest. Only if the SEC is actively
and aggressively exercising its powers of review and approval

can we be sure that fixed commission rates are being monitored  [=

in the manner which Congress intended. Cf. Hughes Tool Co. wv.
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© IL ers) United States Court of (E)

) A Is for the Second ok

New York Stock Exchange, Cﬁgi?ts or he neco 5
Inc., et al. ’ o

[June —, 1975]

MRg. Jusrice DoucGLas, concurring,.

The Court relies upon three factors—statutory author-
ization for regulation by the Securities and Exchange
Commission (SEC), a long history of actual SEC over-
sight and approval, and continued congressional affirma-
tion of the SEC’s role—in holding that the system of
fixed commission rates employed on the securities ex-
change is immune from antitrust attack. While I join
that opinion, I write separately to emphasize the single
factor which, for me, is of prime importance.

The mere existence of a statutory power of review by
the SEC over fixed commission rates cannot justify im-
munizing those rates from antitrust challenges. The
antitrust laws are designed to safeguard a strong public
interest in free and open competition, and immunity
from those laws should properly be implied only when
some equivalent mechanism is functioning to protect that
public interest. Only if the SEC is actively and aggres-
sively exercising its powers of review and approval can
we be sure that fixed commission rates are being moni-
‘ tored in the manner which Congress intended. Cf.

Hughes Tool Co. v. Trans World Airlines, Inc., 409 U. S.
363, 387-389 (1973).
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Supreme Qourt of the Hnited States
Washingtan, B. 4. 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JUR.

June 17, 1975

RE: No. 74-304 Gordon v. New York Stock Exchange

Dear Potter:

Please join me in your concurring opinion in

the above.

Sincerely,

LN

Mr. Justice Stewart

cc: The Conference
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To: The Chisf Justics
Je, Justice Douvglas
¥r. Jusiice Drsnnan
Hr. Juztice ¥hite

¥r, Jguszstices ¥arzrasll

r. Juatice Blackmun

r, Justice Powell

v, ouztlce Reungulso

No. 74-304

tewart, J.

-

-

. T e aF e g;~
Ciroa-ziats AN

Richard A. Gordon et al.,
Petitioners, On Writ of Certiorari to the
United StatesT™Court oft<™ -
v. Appeals for the Second

' Circuit.
New York Stock Exchange,
Inc., et al.

Nst” g’ it aust “agt” ot

[June —, 1975]

MR. JUSTICE STEWART, concurring.

While joining the opinion of the Court, I add a brief word. The
Court has never held, and does not hold today, that the antitrust laws are
inapplicable to anticompetitive conduct simply because a federal agency
has jurisdiction over the activities of one or more of the defendants. An
implied repeal of the antitrust laws may be found only if there exists a
""plain repugnancy between the antitrust and regulatory provisions."

United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 351.

The mere existence of the Commission's reserve power of oversizht
with respect to rules initially adopted by the exchanges, therefore, does -ct
necessarily immunize those rules from antitrust attack. Rather, "excharge

self-regulation is to be regarded as justified in response to antitrust charges
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only to the extent necessary to protect the achievement of the aims of the Se-

curities Exchange Act." Silver v. New York Stock Exchange, 373 U.S. 341, 3=.
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V To: The Chief Justic:s /T

Mr. Justice Dcuglas
(')- ' Mr. Justice Brernan S
Mr. Justice White
¥, Justice Yoarchall
Mr. Justice Blackmun
¥r. Justlice Povell
ist DRAFT ¥r. Justice Rehnquist

SUPREME COURT OF THE UNITED STATESStevart, J. ﬁ

No. 74-304 Circulcoted: ]
. Recirculated: JUN 17 1975
Richard A. Gordon et al.,

" On Writ of Certiorari to the
Petit . :

tHiones, United States Court of
Appeals for the Second
Circuit.
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New York Stock Exchange,
Ine., et al.

[June —, 1975]

Mkr. JusticeE STEWART, with whom MR. JusTice BREN-
NAN joins, concurring.

While joining the opinion of the Court, I add a brief |
word. The Court has never held, and does not hold '
today, that the antitrust laws are inapplicable to anti-
?ompetitive conduct simply because a federal agency has
Jurisdiction over the activities of one or more of the
defendants. An implied repeal of the antitrust laws may
be found only if there exists a “plain repugnancy be-
tween the antitrust and regulatory provisions.” United
States v. Philadelphia Nat'l Bank, 374 U. 8. 321, 351.

The mere existence of the Commission’s reserve power
of oversight with respect to rules initially adopted by
the exchanges, therefore, does not necessarily immunize
those rules from antitrust attack. Rather, “exchange
self-regulation is to be regarded as justified in response
to antitrust charges only to the extent necessary to pro-
tect the achievement of the aims of the Securities Ex-
change Act.” Silver v. New York Stock Exchange, 373
U. S. 341, 361. The question presented by the present
case, therefore, is whether exchange rules fixing minimum
commission rates are ‘“necessary to make the Securities
Exchange Act work.” Id., at 357.

G.
74
=
¢
7z
- ¢
C
B
<
L v
=]
<
=]
a
™
-
. 7




|

CHAMBERS OF
JUSTICE BYRON R.WHITE

Supreme Gonrt of the Vnited Stutes
Washington, B. ¢ 205%3

June 18, 1975

Re: No. 74-304 - Gorden v. New York Stock
Exchange, Inc.

Dear Harry:

Understanding that the change we chatted

about on page 23 will be‘gadé, I join your

.

circulating opinion in this case.

Sincerely,
Mr. Justice Blackmun

Copies to Conference
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Supreme Gonrt of the United States
Washington, B, . 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL June 18, 1975

Re: No. 74-304, Richard A. Gordon v, New York
Stock Exchange, Inc.

Dear Harry:
Please join me.

Sincerely,

T.M

Mr. Justice Blackmun

cc: The Conference
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Justice Douglas

Justice Stewart
Justice White

Justice Marshall
Justice Powell {
Justice Rehnquist t

- To: The Chief Justice :
B : / Mr.
."M Mr. Justice Brennan T
A Mr. ‘

Mr.
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\ ' Mr.

al Mr.
\
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From: Blackmun, J.

Circulated: &//()/75’

Recirculated:
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 74-304

ichard A. Gordon et al,
Richar ordon ¢ On Writ of Certiorari to the

Petitioners,
) United States Court of
] Appeals for th
New York Stock Exchange, pppegs or the Second
Circuiltf.
Inc., et al.

[June —, 1975]

Mg. JusTiCE BLACKMUN delivered the opinion of the
Court.

This case presents the problem of reconciliation of the
antitrust laws with a federal regulatory scheme in the
particular context of the practice of the securities ex-
changes and their members of using fixed rates of com-
mission. The United States District Court for the
Southern District of New York and the United States
Court of Appeals for the Second Circuit concluded that
fixed commission rates were immunized from antitrust
attack because of the Securities and Exchange Com-
mission’s authority to approve or disapprove exchange
commission rates and its exercise of that power.

I

In early 1971 petitioner Richard A. Gordon, indi-
vidually and on behalf of an asserted class of small
investors, filed this suit against the New York Stock
Exchange, Inc. (NYSE), the American Stock Exchange,
Ine. (Amex), and two member firms of the exchanges.!

1 The member firms are Merrill Lynch, Pierce, Fenner & Smith,
Inc, and Bache & Company, Inc.
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' for the Second 1
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[June —, 1975] l %
Mg. Justice BLaAckMUN delivered the opinion of the { a3
Court. 5 5

This case presents the problem of reconciliation of the
antitrust laws with a federal regulatory scheme in the
particular context of the practice of the securities ex-
changes and their members of using fixed rates of com-
mission. The United States District Court for the
Southern District of New York and the United States
Court of Appeals for the Second Circuit concluded that
fixed commission rates were immunized from antitrust
; attack because of the Securities and Exchange Com-

mission’s authority to approve or disapprove exchange
commission rates and its exercise of that power.

I

In early 1971 petitioner Richard A. Gordon, indi- 1
vidually and on behalf of an asserted class of small :
investors, filed this suit against the New York Stock
Exchange, Inc. (NYSE), the American Stock Exchange,
Inc. (Amex), and two member firms of the exchanges.
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1 The member firms are Merrill Lynch, Pierce, Fenner & Smith, :
Inec., and Bache & Company, Inc. 33




Supreme Qourt of the Ynited Sintes
;masfﬁngtmt_, B. 4. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL, JR. June 12, 1975

No. 74-304 Gordon v. New York Stock
Exchange

Dear Harry:
Please join me.

Sincerely,

| (f‘ffié"“;z,_,

Mr. Justice Blackmun

1fp/ss

cc: The Conference
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Supreme Gomrt of the Bnited States
Washington, B. . 205%3

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

June 11, 1975

O1LD7710D THL WOdd aIDNAOddTd

Re: No. 74-304 - Gordon v. NYSE

N

~

Dear Harry:
Please join me.

Sincerely,

W
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Mr. Justice Blackmun

&

Copies to the Conference
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