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Dear Bill:

My notes for my summary at the Conference reflect
that I mentioned both Curry and Organization for a Better Austin,
and that I favored a Dismiss as Improvidently Granted but there
were not five -- or indeed even two -- for that disposition.

I can also join'in a disposition based on ''no final
judgment' as you suggest. ‘

Regards,

Mr. Justice Rehnquist

cc: Mr., Justice White
Mr. Justice Blackmun
Mr, Justice Powell
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Supreme Qonrt of the Hnited States
Washington, B. (. 20543

CHAMBERS OF
THE CHIEF JUSTICE

November 27, 1974

Re: No. 73-748 - American Radio Association, AFL-CIO, et al.
v. Mobile Steamship Association, Inc., et al.

Dear Bill:
I will concur in the above case with the attached opinion.

rRegards,
S 5

Mr. Justice Rehnquist

Copies to the Conference
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L,,,.;/ To: Mr. Jusiice Douglas -
' * Mr. Jurtice Brennan »

Mr. Juctice Stewart
Mr. Jus.‘ce White —
Mr. ¢.=v:ce Marshall” Do

Mr. Justice Blackmum 1
Mr. Justice Powell
Mr. Justice Rehnquist

From: ilne .ulef Justice

Circulated:NOV v 1974

Recircuiated:

———

No. 73-748 - American Radio Association, AFL-CIO, et al.
v. Mobile Steamship Association, Inc., et al.

<

MR. CHIEF JUSTICE BURGER, concurring in part and in the
judgment.

I agree with the Court's opinion in holding that the Alabama .
courts' jurisdiction was not preempted by federal law. However, I do

not believe that we have jurisdiction to reach the merits of petitioners'

SISTATA LARIDSONVIN BH1

First Amendment claim because it was not disposed of by a final judgment
or decree as required by 28 U.S.C. § 1257,

As the Court's opinion notes, the Alabama Supreme Court
properly recognized that the First and Fourteenth Amendments-do:not
provide an absolute bar to restraints upon labor picketing. In so doing
it expressly refrained from passing on the merits of petitioners' First

Amendment defense claim, but confined its review to a determination of

k' T TRPADY AT FONCRERS

whether the Alabama Circuit Court abused its discretion in granting

pendente lite relief. Concluding that no abuse had occurred, the Alabama
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Supreme Court remanded for a full hearing on the substantial factual

WOodd AIDNAoddT

§
questions involved. }T

A similar temporary injunction granted by an Alabama court

was before us in Montgomery Bldg, & Constr. Trades Council v.

Ledbetter, 344 U.S. 178 (1952). We held that such an order did not

OILD“F’YIO:) TH.

satisfy the requirements of 28 U.S.C. § 1257 and dismissed the writ as

improvidently granted, observing that finality ''is not one of those techni-

R el

calities to be easily scorned. It is an important factor in the smooth

working of our federal system.'" 344 U.S. 180. The Ledbetter holding

$TSIAIQ LATIDSANVIN RHL

ought to be dispositive .of the finality question here. .True, it was limited . _ H

in Local No., 438 Constr, & General Laborers' Union v. Curry, 371 U.S.

542 (1963), the case relied upon by the Court, but only insofar as it

refused to decide ''a substantial claim that the jurisdiction of the state
court is pre-empted: by federal law.' 371 U.S, 552, -We were -careful - : | ""
to point out in Curry that a decision on the preemption issue would not i

necessarily mean that we had jurisdiction to review the merits: .

""Whether or not the Georgia courts have power to issue
an injunction is a matter wholly separate from and inde-
pendent of the merits of respondents' cause. The issue
on the merits, namely the legality of the union's picketing,
is a matter entirely apart from the determination of
whether the Georgia court or the National Labor Relations
Board should conduct the trial of the issue.'" 371 U.S., 548.

AT T TDDADVY AT CNONCORESS
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A second reason for concluding that we had jurisdiction in
Curry was that the decision of the state appellate court left nothing of
substance to be decided. 371 U.S., 550-51. But that is not the case here,
The critical question of whether the purpose and effect of the picketing was
to frustrate a valid public policy remains very much in dispute, and can
be resolved only after a full trial. Thus, the Alabama Supreme Court
decided only that the Circuit Court had not abused its discretion in con-
cluding that the status quo should be maintained pending that trial. Of
course, petitioners are as effe;tively prevented from picketing during
the life of the temporary injunction as if they had lost on the merits.

However, that is an inevitable result of the final judgment rule ahd cannot

by itself confer jurisdiction upon us. Montgomery Bldg. & Conétr. Trades

Council v, Ledbetter, supra, 344 U.S. 180,

I would dismiss the writ of certiorari as improvidently granted

on the First Amendment issue.

DILD™TI0D AHL IWOUd AADNA0YITY
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\/ Snprm Qonrt of the Hnited Stutes
Washington, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

December 2, 1974

Re: 73-748 - American Radio Association, AFL-CIO, et.al
v. Mobile Steamship Association, Inc. et al
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MEMORANDUM TO THE CONFERENCE:

On further reflection I conclude I will withdraw

my proposed concurring opinion sent out last week. The

./ s A j . — - ” \"'\ ™
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point-can be dealt with ''another day'.- -

-

K~ 7 TRD ADV AR CONCORESS

P. S. -- In short, I concur in your opinion. --WEB




November 23, 1974

Dear Potter:

I like your opinion in American Radio Association,

No. 73-748, as you will see from a dissent whibh I will

shortly circulate,

Would you consider deleting the first sentence in your

dissent? Then I would join it.

William O. Douglas

Mr

Vi

Justice Stewart
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To The Chief Justice

Mr.
Mr.
Mr.
Mr,
Mr.
3rd DRAFT Mr.

Justice Brennan\/ !

Justice Stews:
Justice Whit
Justice 1
Justice T
Justice
Justice

SUPREME COURT OF THE UNITED®SATES ug1as; 4.
No. 73-748 ~ Girculate; _&a? 7

American Radio Associa-
tion, AFL-CIO, et al.,
Petitioners,

V.

Mobile Steamship Associa-
tion, Inc., et al.

On Writ of Certiorari to the
Supreme Court of Ala-
bama.

[December —, 1974]

Mg. Justice DougLas, dissenting,

I agree with my Brother STEWART that the dispute in
the present case is within the jurisdiction of the National
Labor Relations Board and that that jurisdiction is ex-
clusive of state jurisdiction. The foreign-flag ship in-
volved in the present controversy is Liberian. Hence 1
add a few observations generated by Noel Mostert’s Super-
ship (1974) discussing the problems of the big new oil
tankers and their vast pollution of the oceans of the world.
He puts Liberian flag ships in the following perspective:

“Liberia now has the world’s largest merchant
marine, followed by Japan and Britain, and her lead
is rapidly increasing; flag of convenience fleets have
regularly grown at rates more than twice those of
world fleets as a whole. Liberia and Panama to-
gether now own, on paper, nearly a quarter of world
shipping. Tankers dominate these expatriate fleets.

“Thirty-five to 40 percent of the Liberian tonnage
is American-owned, and an additional 10 percent of
it is American-financed, which helps explain where
the American merchant fleet, in steady decline since
the end of the war, has taken itself. According to
law, American-flag ships must be built in the United

Reeiroulate:
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MEMORANDUM TO THE CONFERENCE

Re: No. 73-748, American Radio Association v. Mobile
S.S. Association

I expect to circulate a dissenting opinion in this ;
case in due course. : '
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Mr. Justs

G2 hrenian
.

. 7 N S T .‘A..;;_'i‘ist
1st DRAFT
Foow: v v, .
SUPREME COURT OF THE UNITED STATES oy o, 1974
e ] Cireiloled:
No. 73-748 Recirculated:

S e

American Radio  Associa-
tion, AFL-CIO, et al .
Petitioners,

9,

Mobile Steamship Associa.
tion, Ine | et al,

On Writ of Certiorari to the
Supreme Court of Ala-
bama.

| November —, 1974]

M-g. JusTicE STEWART, dissenting,

T fully accept the doctrine of Windward Shipping
(London) Ltd. v. American Radio Assn,, 415 U. 8. 104.
The issue in the present case, however, is quite different
from the issue decided last Term in that case.

In Windward Shipping, the owners and managing
agents of two foreign-flag vessels sought injunctive relief
in state courts in Texas to bar picketing of their vessels
by several American maritime unions. The unions were
attempting to publicize the competitive advantage en-
joyed by foreign-flag vessels because of the substantial
disparity between foreign and domestic seamen’s wages.
The vessels’ owners and managing agents asked the state
courts to enjoin the picketing as tortious under Texas law.
The primary basis for this claim was that the picketing
sought to induce the foreign-flag vessel owners and their
foreign crews to break pre-existing contracts. The Texas
courts concluded that they lacked jurisdiction to consider
the complaint of interference with contract because the
dispute between the foreign-flag shipowners and the
American unions was “arguably” within the jurisdiction
of the National Labor Relations Board. ‘

In reversing the judgment of the Texas Court of Ap-
peals, this Court reaffirmed earlier cases that had recog~
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 73-748

American Radio Associa~
tion, AFL-CIO, et al.,
Petitioners,

7,

On Writ of Certiorari to the

. . , bama.
Mobile Steamship Associa-

tion, Inc., et al. .

[November —, 1974]

MRg. Justice STEwarT, with whom MR. JusTticE Doucg-~
LAS and MR. JusTicE BRENNAN join, dissenting.

The issue in the present case is quite different from the
1ssue decided last Term in Windward Shipping (London)
Ltd. v. American Radio Assn., 415 U. S. 104. Because
the dispute in this case clearly “affects commerce” and
thus falls within the exclusive regulatory power of the
National Labor Relations Board, I would reverse the
judgment before us.

In Windward Shipping, the owners and managing
agents of two fareign-flag vessels sought injunctive relief
in state courts in Texas to bar picketing of their vessels
by several American maritime unions. The unions were
attempting to publicize the competitive advantage en-
joyed by foreign-flag vessels because of the substantial
disparity between foreign and domestic seamen’s wages.
The vessels’ owners and managing agents asked the state
courts to enjoin the picketing as tortious under Texas law.
The primary basis for this claim was that the picketing
sought to induce the foreign-flag vessel owners and their
foreign crews to break pre-existing contracts. The Texas
courts concluded that they lacked jurisdiction to consider
the complaint of interference with contract because the
dispute between the foreign-flag shipowners and the

g

Supreme Court of Ala- {
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Supreme Gonrt of the Bnited Stutes
Washington, B. ¢ 20543

s
CHAMBERS OF
JUSTICE BYRON R.WHITE

November 26, 1974

Re: No. 73-748 - American Radio Association wv.
Mobile Steamship Association

Dear Bill:

Please join me.

Sincerely,

Mr. Justice Rehnquist

Copies to Conference
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Supreme Qonrt of the United States
Washington, B. ¢. 206%3

CHAMBERS OF
JUSTICE THURGOOD MARSHALL November 29, 1974

Re: No., 73-748 -- American Radio Association, AFL--CIO,
et al,, v. Mobile Steamship Asgsociation, Inc., et al,

Dear Potter:
Please join me in your dissenting opinion.

Sincerely,

TC M.

Mr, Justice Stewart

cc: The Conference
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; \} Supreme Qonrt of the Hnited States
Wushington, B. €. 205%3

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

November 27, 1974
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Re: No. 73-748 - American Radio Association
v. Mobile 5.S8. Association

.
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Dear Bill:
Please join me.

Sincerely,

Mr. Justice Rehnquist

cc: The Conference

BnT TIRDDADY AR CONCRESS




November 5, 1974

No. 73-748 American Radio Assn. v.
Mobile Steamship Assn.

Dear Bill: ‘

Referring to your memorsndum of November 1, I would
prefer to write the opinion with respect to the First
Amendment issue along the lines suggested in the last
paragraph on page 5 of your memo.

Sincerely,

Mr. Justice Rehnquist

1fp/ss

cc: The Chief Justice
Mr. Justice White
Mr. Justice Blackmun



Supreme Qonrt of the Hnited Stutes
Washington, B. . 20543

GCHAMBERS OF November ]_9’ 1974

JUSTICE LEWIS F. POWELL,JR.

No. 73-748 American Radio Association v.
Mobile Steamship Association

Dear Bill:

I remain troubled by the issue of "finality" with
respect to our reviewing the First Amendment issue.

I will join you on the preemption issue and agree with
the merits of what you have written on the First Amendment
issue, if it is properly before us. As to the latter question, |
I will need a little time to think about it further. I
have been concerned by the trend of some of our recent
decisions as to finality for purposes of review by this

Court.

fSTAIQ LATIDSONVIN BT 2

Sincerely,

;Zi; 45Q;ubt;z,/

Mr. Justice Rehnquist
1fp/ss

cc: The Conference
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Supreme Qonrt of e United Stutes
Washington, B. €. 20543

CHAMBERS OF

JUSTICE LEWIS F. POWELL,JR.

December 12, 1974

No. 73-748 American Radio v. Mobile
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Dear Bill:

Please join me.

Sincerely,
Lt

Mr. Justice Rehnquist
1fp/ss

cc: The Conference

fSIAIQ LARIDSANVIN B1L S
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CHAMBERS OF |
JUSTICE WILLIAM H. REHNQUIST

MEMORANDUM TO:

HAG

Supreme Qonrt of the Vnited Dtates
Waslington, B, (. 205%3

November 1, 1974

The Chief Justice
Mr. Justice White
Mr. Justice Blackmun
Mr. Justice Powell

Re: No. 73-748-American Radio Assn. v. Mobile Steamship Assn.

Five of us -~ the Chief, Byron, Harry, Lewis, and I --
voted in Conference that state court jurisdiction in this case
was not pre-empted by the NLRA, and that the state court had
not abridged petitioner's First Amendment rights in issuing
a temporary injunction against the picketing. Respondent
argued in its brief that this was not a "final judgment" within
the language of 28 U.S.C. § 1257, and petitioner replied that
our jurisdiction was established by Byron's opinion in Local
438 v. Ccurry, 371 U.S. 542 (1963), and the Chief's opinion in
Organization for a Better Austin v. Keefe, 402 U.S. 415, 418

(1971). As I recall the Conference discussion, all of us at

/least implicitly agreed with petitioner's contention, and
virtually no attention was devoted to this point in the
Conference discussion.

In preparing to draft an opinion in this case, I have
decided that while Curry holds that the state court's
determination that its jurisdiction was not pre-empted by
the NLRA is a final judgment for purposes of our review, it
does not speak to the question of whether, after we have completed
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that review, we may go on to treat other federal questions
raised by the petitioners. In Curry the Court concluded
that state jurisdiction had been pre-empted, and there was
therefore no occasion for it to reach any other federal
aquestions upon which the petitioners there rélied. Byron's
opinion analogized a state court's jurisdictional ruling

in this situation to the collateral order doctrine of Cohen
v. Beneficial Loan Corp., 337 U.S. 541 (1949), and contains,

inter alia, the following language:

"The issue ripe for review is not whether a
Georgia court has erroneously decided a matter of
federal law in a case admittedly within its
jurisdiction . . . What we do have here is a
judgment of the Georgia court finally and
erroneousl y asserting its jurisdiction to deal
with a controversy which is beyond its power

"Whether or not the Georgia courts have power
to issue an injunction is a matter entirely
apart from the determination of whether the Georgia
court or the NLRB should conduct the trial of the

issue. . . .

"There is no doubt that the jurisdiction of
the Georgia courts has been finally determined
by the judgment below and is not subject to
further review in the state courts." 371 U.S.,

at 548-50.

My reading of Curry leads me to think it leaves entirely
open the question of whether, after we have determined that a
state court's jurisdiction was not pre-empted by the National
Labor Relations Act, we are free under the "final judgment"
provision of section 1257 to go on and review other federal

questions urged.
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The second basis upon which petitioners support their

contention that we do have jurisdiction (I think it is fair
to say that neither petitioners nor respondents distinguish
in their briefs between our jurisdiction over the pre-emption
question and our jurisdiction to review the First Amendment
claim) is that for all practical purposes the fight was over
in the state court. The Chief's opinion in Keefe, supra,
contains this language supporting our jurisdiction to review

in such a situation:

"We see nothing in the record that would
indicate that the Illinois courts applied

a less rigorous standard in issuing and

sustaining this injunction than they would

with any permanent injunction in the case.

Nor is there any indication that the injunctim
rests on a disputed question of fact that

might be resolved differently upon further hearing.
Indeed, our reading of the record leads to the
conclusion that the issuance of a permanent injunction
upon termination of these proceedings will be
little more than a formality. Moreover, the
temporary injunction here, which has been in
effect for over three years, has already had
marked impact on petitioner's First Amendment
rights. Although the record in this case is

not such as to leave the matter entirely free

from doubt we conclude we are not without power to
decide this case. Mills v. Alabama, 384 U.S. 214
(1966); Construction Laborers' Local 438 v.

Curry, 371 U.S. 542 (1963)." 402 U.s. 415, 418.

My difficulty withsustaining our jurisdiction to review
the First Amendment contention, after we have decided that the
state court's jurisdiction is not pre-empted, is that I do
not think a fair reading of the Alabama Supreme Court's

!
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opinion indicates that it was intended to be, or as a
practical matter is, a final disposition of the factual

or legal issues in the case. Reviewing the testimony of a
local union official, that court concluded that there was a

"substantial question" that an

"intended purpose of the picketing was
interference with [respondent's] business,
which was the loading and unloading of ships.
This situation called on the trial judge to
exercise his discretion as to whether or not

, to grant a temporary injunction to maintain
the status quo until a full hearing could be
had . . . on the merits of the case. 1In his
decision, he did not, in our opinion, abuse his

discretion." App. at 26a.

Nor does North Dakota Pharmacy Board v. Snyder's Stores,
414 U.S. 156 (1974) touch this situation. There we found
that the state court decision was final, despite remand for
further administrative acti on, because we could discover "no
way which the licensing authority . . . has of preserving the
constitutional question now ripe for decision.

My present impression is that the question of our
jurisdiction to review the First Amendment claim is open
under both Curry and Keefe lines of cases. Unless we can
find precedent supporting some sort of "ancillary" or "pendent"
jurisdiction, I think our going on to review the First
Amendment claim on its merits would be about the last step in
completely reading out of section 1257 the language "final
judgments or decrees". So far as I can recall from whatever
experience I had in practice, together with a hasty review
of our decisions, "ancillary jurisdiction" is a doctrine
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édeveloped to give the district courts jurisdiction over

/impleaded third party defendants and the like, when there

/ is the necessary diversity or federal question jurisdiction

" as between the original plaintiff and the original defendant.

See, e.g., Stemler v. Burke, 344 F. 24 393 (CA 6 1965). The

v/felated principle of "pendent jurisdiction" permits federal
courts to decide a state-law issue in a federal-question case.
U.M.W. v. Gibbs, 383 U.S. 715 (1966). In each instance the
justification appears to be that the ancillary and principal
gquestions are sufficiently closely related that they should
be decided by the same court. Even .if we were to transplant these
doctrines to section 1257, I am not sure that the relation

5 /of these two issues —-- First Amendment and pre-emption under
V,{{»

the National Labor Relations Act -- is sufficiently close to
iqualify.

Our decisions do hold that we have authority to decide
questions which could not themselves have been brought here
by way of appeal if they are presented in a case which presents
at least one issue which is properly appealable. Flournoy v.
Wiener, 321 U.S. 253, 263 (1944); Prudential Insurance Co. v.
Cheek, 259 U.S. 530, 547 (1922). But I don't think that this
doctrine amounts to much more than saying that review may be
had in such cases of issues which could have been raised by
certiorari without the formality of filing a petition for
certiorari in addition to a jurisdictional statement.

All of this leaves me with a preference for writing the
Court's opinion to say that the state court jurisdiction was
not pre-empted, and that since the decision of the Supreme
Court of Alabama simply upheld the issuance of a temporary
o injunction, we have no jurisdiction under 28 U.S.C. § 1257
if\ to review petitioners' claim that the injunction actually
issued infringed their First Amendment rights.
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However, partly because of my warm heart, and partly
because I am writing a proposed Court opinion which appears
to have a maximum of five adherents, including me, I am
perfectly willing to write it in accordance with what I
conceive to have been the Conference del iberations if any
of you would prefer to have it done that way. I would think
that the most faithful reflection of the Conference deliberation
would be to treat the question with a lick and a promise, by
saying that a state court determination that it has jurisdic-
tion to issue such an injunction is final under Curry, and going
on to treat the First Amendment claim without indicating that
it is anything other than the tail following the dog.

N
o

Please advise me of your wishes.

Sincerely,

' W
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SUPREME COURT OF THE UNITED STATES B
e - S
No, 73748 J £
ST J B
=N
American Radio Associa- - g
tion, AFL-CIO. et al. o L O
Petitioners. On Writ of Certiorari to the )
” i Supreme Court of Ala- \« ) "y
e , bama, 7
Mobile Steamship Associa- e
tion, lue et al, ﬁ
{November —, 19741 » E
Mr. Justice REENqUIST delivered the opinion of the t %
Court, ¥
Petitioners are the six maritime unions which appeared | 3
before this Court as respendents in Windward Shipping f?f"! -]
(London) Ltd. v. American Radio Assn., AFL-CIO, 415 b &
U. S. 104 (1974). We granted their petition for certio-
rari to the Supreme Court of Alabama, 415 U. S. 947,
in order to review their contentions that this case was
distinguishable from Windward on the pre-emption issue,
and that the temporary injunction upheld by that court v
had infringed rights guaranteed to them wunder the .
First and Fourteenth Amendments to the United States
Constitution.!

As in Windward, this case arises from picketing de-
signed to publicize the adverse impact on American sea-

1The decision of the Supreme Court of. Alabama is reported at
279 So. 2d 467 (1973). Because thai court validated only a tempo-
rary injunction, and remanded for trial on the merits, an issue has
been raised as to our junsdiction to eonsider this case. We think
that Local No. 438, Construction and General Laborers Union v.
Curry, 371 U. 8§ 542 (1963), 1= conclusive of the finality of the
indgment. below for the purposes of 28 U. 8, . §1257.

bnT T TRD ADY AF FONCRESS
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To: The Chief Justice F’é

Mr. Justice Douglas

Mr. Justice Brennan

Mr. Justice Stewart

Mr. Justice White |

Mr. Justice Marshall

3rd DRAFT Mr. Justice Blackmu

¥r. Justice Powell
SUPREME COURT OF THE UNITED STA'I;I;;S

om: Rehnquist., J.

0117100 HHLI WO¥d dIdNAOoddTd

\ ¢
No. 73-748 Circvlated: _
American Radio Associa- Recirculated: // 2.4
tion, AFL-CIO, et al., ) N ’
Petitioneré, On Writ of Certiorari to the (
» Supreme Court of Ala-

, " . | bama. (

Mobile Steamship Associa- !
tion, Inc., et al. 4

[November —, 1974]

MR. Justice REENQUIST delivered the opinion of the
Court,

Petitioners are the six maritime unions which appeared
before this Court as respondents in Windward Shipping
(London) Ltd. v. American Radio Assn., AFL-CIO, 415
U. S. 104 (1974). We granted their petition for certio-
rari to the Supreme Court of Alabama, 415 U. S. 947,
in order to review their contentions that this case was
distinguishable from Windward on the pre-emption issue,
and that the temporary injunction upheld by that court
had infringed rights guaranteed to them under the
First and Fourteenth Amendments to the United States
Constitution. . '

As in Windward, this case arises from picketing de-
signed to publicize the adverse impact on American sea-

SIAIQ TdRIDSANVIN KHL R

1 The decision of the Supreme Court of Alabama is reported at
279 So. 2d 467 (1973). Because that court validated only a tempo-
rary injunction, and remanded for trial on the merits, an issue has
been raised as to our jurisdiction to consider this case. We think
that Local No. 438, Construction and General Laborers Union v.
Curry, 371 U. S. 542 (1963), is conciusive of the finality of the
judgment helow for the purposes of 28 U. 8. C. § 1257.

5 A TTRPDADVY AT CONCRESY
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Mr

4th DRAFT

SUPREME COURT OF THE UNITED STAFES&atea:

American Radio Associa-
tion, AFL-CIO, et al.,
Petitioners,

V.

Mobile Steamship Associa-
tion, Inc., et al.

On Writ of Certiorari to the
Supreme Court of Ala-
bama.

[November —, 1974]

MR. JusticE REENQUIST delivered the opinion of the
Court.

Petitioners are the six maritime unions which appeared
before this Court as respondents in Windward Shipping
(London) Ltd. v. American Radio Assn., AFL-CIO, 415
U. S. 104 (1974). We granted their petition for certio-
rari to the Supreme Court of Alabama, 415 U. S. 947,
in order to review their contentions that this case was
distinguishable from Windward on the pre-emption issue,
and that the temporary injunction upheld by that court
had infringed rights guaranteed to them under the
First and Fourteenth Amendments to the United States
Constitution.?

As in Windward, this case arises from picketing de-
signed to publicize the adverse impact on American sea-

1 The decision of the Supreme Court of Alabama is reported at
279 So. 2d 467 (1973). Because that court validated only a tempo-
rary injunction, and remanded for trial on the merits, an issue has
been raised as to our jurisdiction to consider this case. We think
that Local No. /38, Construction and General Laborers Union v,
Curry, 371 U. 8. 542 (1963), is conclusive of the finality of the
judgment below for the purposes of 28 U. 8. C. § 1257,
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Supreme Qourt of the Mnited States
Washington, B. (. 20543

CHAMBERS OF
.TICE WILLIAM H. REHNQUIST

February 21, 1974

MEMORANDUM TO THE CONFERENCE

Re: No. 73-748 - American Radio Assoc., AFL-CIO,
et al. v. Mobile Steamship Assoc., Inc.

This case, which appeared on page 2 of the February 15th
Conference was relisted pending announcement of the Court's
decision in No, 72-1061 - Windward Shipping (London) Ltd. v.

American Radio Association, AFL-CIO.
the Court on a writ of certiorari to the Supreme Court of

Alabama.

The case comes before

Petitioners in this case are the labor unions who were

the respondents in Windward Shipping.

Texas,
vessels in Mobile, Alabama with signs stating:

"Attention to the Public

The wages and benefits paid aboard the vessel
SS Aqua Gloria and the SS Bel Hudson are sub-
standard to those of the American seamen. This
results in extreme damage to our wage standard

and the loss of our jobs.

Please do not patronize these vessels. Help the

American seamen. We have no dispute with other
vessels at this site.”

As they had in Houston,
the unions here peacefully picketed two foreign flag
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