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Please join me.in your opinion.

,/ Regards,

Mr, Justice Brennan

Copies to the Conference

1975

OILD™ 710 THL WO¥d aadNdOudad

-

SSTATIQ LARIDSANVIA BT &

AT T TRPDADY AT CNONCRESY




 FROM THE COLLECTIONS MANUSCRLPT DIVISION,

f Supreme Gourt of te Vimifed States
Waslington, B. §. 20543

~ LIBRARY "OF "CONGRES S\,

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS December 31, 1974

(7
TRANE

MEMO TO THE CONFERENCE:

This xerox copy of a recent N.Y.
Times story may be of interest on Indian

fishing rights. :

(.( “-.-u
William O, Douglas
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SUPREME COURT OF THE UNITED STATES
No. 73-717

Alexander J. Antoine et ux.,
Appellants,
V.

State of Washington.

On Appeal from the Su-
preme Court of Wash-
ington.

[January —, 1975]

Mgr. Justice DoucgLas, concurring.

I agree with the opinion of the Court that Congress
ratified the cession Agreement together with all the rights
secured by the Indians, thus putting the Agreement
under the umbrella of the Supremacy Clause.

In 1872 President Grant, by Executive Order,' estab-
lished a reservation for Indian tribes who came to be
known as the Colville Confederated Tribes. By the Act
of August 19, 1890, a commission was appointed by the
President to negotiate with the Tribes for “the cession
of such portion of said reservation as said Indians may
be willing to dispose of . . ..” On May 9, 1891, the

commission entered into an Agreement with the Tribes.

by which the latter ceded to the United States “all their
right, title, claim and interest in” a tract of land consti-
tuting approximately the northern half of the reserva-
tion. Article 6 of the Agreement, however, provided
that “the right to hunt and fish in common with all
other persons on lands not allotted to said Indians shall
not be taken away or in anywise abridged.” (Italics

added.)
In 1892 the Congress passed an Act restoring the

northern tract to the public domain and opening it to

!Indian Reservations, Executive Orders 1835-1922, at 194-195.
%26 Stat. 355.
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Alexander J. Antolne et ux., ~ O

On Appeal from the Su-
preme Court of Wash-
ington.

Appellants,
.
State of Washington.
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[Januafy —, 1975]

MR. Justice BRENNAN delivered the opinion cf the
Court.

The appellants, husband and wife, are Indians.* They
were convicted in the Superior Court of the State of
Washington of the offenses of hunting and possession of
deer during closed season in violation of RCW 77.16.020
and RCW 77.16.030.2 The offenses occurred on unal-

1The appellant husband is an enrolled member of the Con-
« federated Tribes of the Colville Indian Reservation. Appellant wife
is a Canadian Indian and is not enrolled in the United States. The
State of Washington did not however contest before the state courts
that both appellants are entitled to the rights of members of the
Colville Tribes on the property in question. The State Supreme
Court stated, “. . . it is not questioned that [the husband] and his
wife are beneficiaries of the agreement . . . .” 82 Wn. 2d 440, 511
P. 2d 1351 (1973). Appellee state conceded at oral argument in
this Court that reversal of the husband’s conviction requires re-
versal of the wife’s conviction. Tr. p. 22.

Tribes that formed the Confederated Tribes include the Colville,
Columbia, San Poil, Okanogan, Nez Perce, Lake, Spokane and
Coeur d’ Alene.

2 The alleged offenses occurred on September 11, 1971, in Ferry
County on unallotted non-Indian land within the ceded northern half
of the original reservation.

RCW 77.16.020 provides in pertinent part:

N T TRPPDADVYV O CONCRERY
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[January —, 1975]

M-g. Justice BRENNAN delivered the opinion of the
Court.

The appellants, husband and wife, are Indians.* They
were convicted in the Superior Court of the State of
Washington of the offenses of hunting and possession of ;
deer during closed season in violation of RCW 77.16.020 &
and RCW 77.16.030° The offenses occurred on unal-

o e
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1The appellant husband is an enrolled member of the Con-
federated Tribes of the Colville Indian Reservation. Appellant wife
is a Canadian Indian and is not enrolled in the United States. The
State of Washington did not however contest before the state courts
that both appellants are entitled to the rights of members of the '
Colville Tribes on the property in question. The State Supreme
Court stated, “. . . it is not questioned that [the husband] and his -
wife are beneficiaries of the agreement . . . .” 82 Wh. 2d 440, 511 !
P. 2d 1351 (1973). Appellee state conceded at oral argument in
this Court that reversal of the husband’s conviction requires re-
versal of the wife’s conviction. Tr. p. 22.
Tribes that formed the Confederated Tribes include the Colville,
Columbia, San Poil, Okanogan, Nez Perce, Lake, Spokane and
Coeur d’ Alene.
2 The alleged offenses occurred on September 11, 1971, in Ferry
County on unallotted non-Indian land within the ceded northern half
of the original reservation.
RCW 77.16.020 provides in pertinent part:
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Alexander J. Antoine et ux.
Appellants,
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State of Washington.
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preme Court of Wash-
I ington.

[January —, 1975]

MR. JusTice BRENNAN delivered the opinion of the
Court.

The appellants, husband and wife, are Indians.? They
were convicted in the Superior Court of the State of
Washington of the offenses of hunting and possession of
deer during closed season in violation of RCW 77.16.020
and RCW 77.16.030.> The offenses occurred on unal-

1The appellant husband is an enrolled member of the Con-
federated Tribes of the Colville Indian Reservation. Appellant wife
is a Canadian Indian and is not enrolled in the United States. The
State of Washington did not however contest before the state courts
that both appellants are entitled to the rights of members of the
Colville Tribes on the property in question. The State Supreme
Court stated, “. . . it is not questioned that [the husband] and his
wife are beneficiaries of the agreement . . ..” 82 Wn. 2d 440, 511
P. 2d 1351 (1973). Appellee state conceded at oral argument in
this Court that reversal of the husband’s conviction requires re-
versal of the wife’s conviction. Tr. p. 22.

Tribes that formed the Confederated Tribes include the Colville,
Columbia, San Poil, Okanogan, Nez Perce, Lake, Spokane and
Coeur d’ Alene.

2 The alleged offenses occurred on September 11, 1971, in Ferry
County on unallotted non-Indian land within the ceded northern half
of the original reservation.

RCW 77.16.020 provides in pertinent part:
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No. 73-717 3
— 9
. Antoi , UX. ~
Alexandigpenzgi;ne ot ux., On Appeal from the Su- gt=)

v ’ preme Court of Wash- "

. ington. d
State of Washington. meton &
[January —, 1975] _ ;j
Mz, JusticE BrenNan delivered the opinion of the ; é
Court, 1: <
The appellants, husband and wife, are Indians.! They l,m.’_ ~ %
were convicted in the Superior Court of the State of i =

Washington of the offenses of hunting and possession of
deer during closed season in violation of RCW 77.16.020
and RCW 77.16.030.2 The offenses occurred on unal-

1The appellant husband is an enrolled member of the Con-
federated Tribes of the Colville Indian Reservation. Appellant wife
is a Canadian Indian and is not enrolled in the United States. The
State of Washington did not however contest before the state courts
that both appellants are entitled to the rights of members of the
Colville Tribes on the property in question. The State Supreme
Court stated, “. . . it is not questioned that [the husband] and his
wife are beneﬁcxaries of the agreement . ...” 82 Wn. 2d 440, 511
P. 2d 1351 (1973). Appellee state conceded at oral argument in
this Court that reversal of the husband’s conviction requires re-
versal of the wife’s conviction. Tr. p. 22.
- Tribes that formed the Confederated Tribes include the Colville,
Columbia, San Poil, Okanogan, Nez Perce, Lake, Spokane and
Coeur d’ Alene,

2The alleged offenses occurred on September 11, 1971, in Ferry
County on unallotted non-Indian land within the ceded northern half
of the original reservation.

RCW 77.16.020 provides in pertinent part:
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Alexander J. Antoine et ux.,
Appellants,
v.

State of Washington.

On Appeal from the Su-
preme Court of Wash- :
ington.

[January —, 1975]

Mz. JusticE BrENNAN delivered the opinion of the
Court.

The appellants, husband and wife, are Indians.® They
were convicted in the Superior Court of the State of
Washington of the offenses of hunting and possession of
deer during closed season in violation of RCW 77.16.020
and RCW 77.16.030.2 The offenses occurred on unal-

-
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1The appellant husband is an enrolled member of the Con-
federated Tribes of the Colville Indian Reservation. Tribes that
formed the Confederated Tribes include the Colville, Columbia, San
Poil, Okanogan, Nez Perce, Lake, Spokane and Coeur d’ Alene. Ap-
pellant wife is a Canadian Indian and is not enrolled in the United
States. ‘

: 4 4 3 ?

Goeorrdi~tirenc,

2The alleged offenses occurred on September 11, 1971, in Ferry
County on unallotted non-Indian land within the ceded northern half
of the original reservation. The State of Washington did not con-
test before the state courts that both appellants are entitled to the
rights of members of the Colville Tribes on the property in question.
82 Wn. 2d 440, 511 P. 2d 1351 (1973). Appellee state conceded at
oral argument in this Court that reversal of the husband’s convie-
tion requires reversal of the wife’s conviction. Tr. p. 22. ,

RCW 77.16.020 provides in pertinent part: - s
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Dear Bill, | E

.

Please add my name to your dissent- { G

ing opinion in this case. %

g

Sincerely yours, | :
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Mr. Justice Rehnquist 1
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N Supreme Qourt of He Hnited Stutes
Washington, B. €. 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

January 23, 1975

Re: No. 73-717 - Antoine v. Washington

Dear Bill:
I agree with your current circulation in
-~ - this case.

Sincerely yours,

Mr. Justice Brennan

Copies to Conference
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Supreme Gourt of the Vnited Stutes
Waslington, B. €. 20543

CHAMBERS OF

JUSTICE THURGOOD MARSHALL January 16, 1975

Re: No. 73-717 -- Alexander J. Antoine et ux. v.
State of Washington

Dear Bill:
Please join me, in your opinion.
Sincerely,
S
T.M.
Mr. Justice Brennan

cc: The Conference
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Supreme Qonrt of te Ynited Siates
Waslhington, B. (. 205%3

CHAMBERS OF

JUSTICE HARRY A. BLACKMUN

February 10, 1975

Re: No. 73-717 - Antoine v. Washington

Dear Bill;
Please join me.

Sincerely,

Mr. Justice Brennan

cc: The Conference
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Supreme Gourt of the Hnited States
Washington, B. §. 20543

CHAMBERS OF - .
STICE LEWIS F. POWELL,JR.

January 20, 1975

117

No. 73-718" Antoine v. Washington

Dear Bill:

I read your fine opinion over the weekend,
and will be happy to join you. The one concern which
I have relates to hunting on private land. Your note
12 (p. 14) comes fairly close to the point. I would
prefer, however, to put up a '"'smoke signal that will
make our message to the "Injuns'" somewhat sharper.
For example, perhaps an additiomal paragraph in the
footnote along the following lines would be helpful:

"A claim of entitlement to hunt on
fenced or posted private land without prior
permission of the owner would raise serious
questions not presented in this case.

| $SIIBUOT JO ATBIQIT ‘UOISAI( JAHISOUEIA Y} JO SUORID[[O)) 33 Woa] pasnpoaday

Indeed, I would prefer to say categorically that
the reserved right to hunt cannot be construed as
conferring the hunting privilege except on publicly
owned land or private land with prior permission of the

owner.

Without having checked the transcript of oral
argument, my recollection is that the offense in this
case occurred on private land, although no issue was

made of this.

Sincerely,

Mr. Justice Brennan /< &/"‘14/

LFP/gg




Supreme Qourt of the Hnited Stutes
‘gwash&cgtmy. Q. 20543

January 20, 1975

CHAMBERS OF
JUSTICE LEWIS F. POWELL, JR.

No. 73-717

Antoine v. Washington

Dear Bill:

Please join me.

Mr. Justice Brennan

1fp/ss

cc: The Conference

Sincerely,
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Supreme Gourt of the Hnited Stutes
Washington, B. @, 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 20, 1975

Re: No. 73=-717 —-- Antoine v. State of Washington

Dear Bill:

In due course I will circulate a dissent in the
above case.

Sincerely,

Wisd

Mr. Justice Brennan

cc: The conference .
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To: The Chief Justice \/

/ Mr. Justice Douglas
! Mr. Justice Brennan
\ Mr. Justice Stewart- T
Mr. Justice White .
Mr. Justice Marshall ,
Mr. Justice Blackmun o
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Alexander J. Antoine et ux.
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Mg. JusTick REENQUIST, dissenting.

TIDSAONVIA BHL &

I do not agree with the Court’s conclusion, ante, p. 4,
that “[c]ongressional approval was given” to the pro-
visions of Art. 6 of the agreement of May 19, 1891.

The Supremacy Clause of the Constitution specifies
both “Laws” and ‘“Treaties” as enactments which are the
supreme law of the land, “anything in the Constitution or
Laws of any State to the Contrary notwithstanding.” If
the game laws enacted by the State of Washington, con-
taining customary provisions respecting seasons in which
deer may be hunted, are invalid under the Supremacy
Clause, they must be so by virtue of either a treaty or a
law enacted by Congress. Concededly the agreement of
1891, between Commissioners appointed by the President
and members of the Colville and Confederated Indian
Bands, was not a treaty; it was not intended to be such,
and Congress had explicitly provided 20 years earlier that
Indian tribes were not to be considered as independent
nations with which the United States could deal under the
treaty power. Washington’s game laws, therefore, can
only be invalid by reason of some law enacted by
Congress.

The Court’s opinion refers us to the Act of Congress
of June 21, 1906, which authorized monetary compensa-
tion to the Colvilles for the termination of the northern

$ISTAIA 1d
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SUPREME COURT OF THE UNITED STATES

No. 73-717

Alexander J. Antoine et ux.,
Appellants,
v

State of Washington.

On Appeal from the Su-
preme Court of Wash-
ington.

[February —, 1975]

Mgk. JusTicE REHNQUIST, dissenting.

I do not agree with the Court’s conclusion, ante, p. 4,
that “[c]ongressional approval was given” to the pro-
visions of Art. 6 of the agreement of May 19, 1891.

The Supremacy Clause of the Constitution specifies
both “Laws” and “Treaties” as enactments which are the
supreme law of the land, “anything in the Constitution or
Laws of any State to the Contrary notwithstanding.” If
the game laws enacted by the State of Washington, con-
taining customary provisions respecting seasons in which
deer may be hunted, are invalid under the Supremacy
Clause, they must be so by virtue of either a treaty or a
law enaeted by Congress. Concededly the agreement of
1891, between Commissioners appointed by the President
and members of the Colville and Confederated Indian
Bands, was not a treaty; it was not intended to be such,
and Congress had explicitly provided 20 years earlies that
Indian tribes were not to be considered as independent
nations with which the United States could deal under the
treaty power. Washington’s game laws, therefore, can
only be invalid by reason of some law enacted by
Congress.

- The Court’s opinion refers us to the Act of Congress
of June 21, 1906, which authorized monetary compensa-
tion to the Colvilles for the termination of the northern
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