


Supreme Qonrt of the Hnited States
Washington, B. (. 205%3

CHAMBERS OF
THE CHIEF JUSTICE

January 24, 1975

Re: No. 73-477 - Gerstein v. Pugh

Dear Lewis:

I join in your opinion circulated January 10.

Regards,

Mr. Justice Pow ell

Copies to the Conference
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Snpreme Gonrt of Hie Hnted States
Tlashington, 8. @. 20543

CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS February 5 , ]_975

Dear Potter:

Please join me in your
concurring opinion in 73-477,

GERSTEIN v. PUGH.

WILLIAM O. DOUGLAS

Mr. Justice Stewart

cc: The Conference
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Supreme Gonrt of the Miited States
Waslhington, B. €. 20513

CHAMBERS OF

JUSTICE Wn. J. BRENNAN, JR.
- January 16, 1975

RE: No. 73-477 Gerstein v. Pugh

Dear Potter:

Please join me in your concurring opinion

in the above.

Sincerely,

ol

Mr. Justice Stewart

cc: The Conference
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19: The Chief Justica L
| Hr. Justice Douglas
Mr. Justice Brennan
Mr. Justice White

. Justice ¥arshali
Mr. Justics Blackm _-
Mr. Justice Powell

2nd DRAFT Mr. Justice Rehnqy: :-

SUPREME COURT OF THE UNITED STATES:: Scewart, J.
. -Circula‘l:ed;]_AN_lsﬁr—:ﬂw

Recirculated:

Ne., 73477

Richard E. Gerstemn, State At-
torney for Eleventh Judicial {On Writ of Certiorari

Circuit of Florida, to the United States
Petitioner, Court of Appeals for
v, the Fifth Circuit.

Robert Pugh et al.
[January —, 1975]

MRr. JusTicE STEWART, concurring.

I concur in Parts I and II of the Court’s opinion, since
the Constitution clearly requires at least a timely judicial
determination of probable cause as a prerequisite to pre-
trial detention. Because Florida does not provide all
defendants in custody pending trial with a fair and reli-
able determination of probable cause for their detention,
the respondents and the members of the class they repre-
sent are entitled to declaratory and injunctive relief.

Having determined that Florida’s current pretrial de-
tention procedures are constitutionally inadequate, I think
i is unnecessarv to go further. In particular, T would
not. in the abstract. attempt to specify those procedural
onstizutionally need not be accorded

protections that
nearcerated suspects

it is the prercgative of sach State in the first mstance
to develop pretrial procedures that provide defendants in

I I I
awalting trial.”

#xpeettieally. 1 see no seed i thie case for the Courr o s thut
‘e Uonetitution excends less procedural grotecnion to au im-
cosoned human being than @ roguired totest the jropriens of
gurnhasing o commorciel bank aceont, North Guarga Finishing.
i v 1-Chem. Tue | —- 0 = - the custodv of a refnigerator,
Mitehed v. W. 7. Grant Co.. 416 U 3. 600, the tempoiary suspen-

0N -
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sera ol o bublie sehoul stadent, Goss v. Lopez, —-
the seoovsion of a drver’s heense, Bell v Burson

WL TS 535,
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Mr. o Drennan

};1{1“. os White 1
O 4 i, 225777 uarshal
Ve U A e Blackm

3rd DRATP | L. Justic

SUPREME COURT OF THE © NITED STATE®-ox: - o
No. 73477 ﬁg
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Richard E. Gerstein, State At-)
torney for Eleventh Judicial |On Writ of Certiorari
Circuit of Florida, to the United States
Petitioner, Court of Appeals for
v, the Fifth Circuit.
Robert Pugh et al.

-
*

[January —- 1975]

=

Mg. JusTicE StEwarT, with whom Mz, J usTick Dovg- =
ras. MR. JUsTicE BRENNAN, axD Mg, JUstice MarsHALL Z
juin, concurring, S
I concur in Parts [ and IT of the Court’s opinion, since =
the Constitution clearly requires at least a timely judicial =

determination of probatle cause as a prerequisite to pre-
trial detention. Because Florida does not provide all
defendants in custody pending trial with a fair and reli-
able determination of probable cause for their detentior,
the respondents and the .nembers of che class they repre-
sent are entitled to declaratory and injunctive relief.
Having determined that Florida’s current pretrial de-
tention procedures are constiiationally inadequare. 1 think
| i is unnecessary 1o go fucther Oy way of dheta 1 par-
trewlar, T owould oo i the abstraet, attempt to specify

those: procedural protections thar constitutionadiy need

rit Be accorded Tnearcecsied suspeets avaiting triall®

Sficaly b osse no necd snostis cvse for e Conrt toouny gt

=fraeion

exrends desr procednval protection oo a0 jon-
ied huunan bemg than Sedquired o the propriety of
raishestag o commerstd biok ceount, Norsh (deorgi Fimstiing.

a rofrigs

L AnChem, Ine . = 37 S ==, the custady of
Witelell « W T, {Fraps . i

porars susnen.
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To: The Chiv

{P e (- 2L ‘ P M |
Mr. .
-@v\ : e%»»@f L u; . nite

My Justics A-argzzall
Ur. Justice Blackmun
Mr. Justice Powell

¥r. Justice Rehnquist

¥rom: Stewart, J.

Circulated:
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4th DRAFT Reciroulated: FEB1Y * -

SUPREME CtURT OF THE UNITED STATES

No, 73477

AR I

Richard E. Gerstein, State At-
torney for Eleventh Judicial {On Writ of Certiorari

Circuit of Florida, to the United States
Petitioner, Court of Appeals for
V. the Fifth Circuit,

Robert Pugh et al.

1L 40 SNOLLOMT109 4HL RO¥YA d

{January —, 19753]
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Mag. Justice StewaerT, with whom Mg. Justice Doug-
148, Mg. Justice BREWNAN, axD MR. JUSTICE MARSHALL
join, concurring.

I concur in Parts | and II of the Court’s opinion, since
the Constitution ciearly requires at least a timely judicial
determination of probable cause as a prerequisite to pre=-
trial detention. Because Florlda does not provide all

defendants in cusicdy gending irie! with a fair and rell-
J i o]

able determination of probable catise for their detention,
the respondants and the members of the class they repre-
sent are entitled to deelaratory and injunctive relief.
Having determinzd that Florida's currant pretrial ds-
tentisn proceduras are constititionally inadequate, I think
17 18 unnecessaiy 1o 20 (urrher by way of dieta, In par-
seuiar, 1 would wov, in the abstract, attempt to specify
thiose 1,»rmeduru’i protections that constitutionally need
a0t be acrordert mearceratad suspects awaiting trial.
Soectficaliv, | see no need in thas rase for the Court te
w4 that the COUat tation extends less procedural protee-
e human being than s required to

:
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Supreme Conrt of the Winited States
Washington, D. . 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

January 10, 1975

]
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Re: No. 73-477 - Gerstein v. Pugh -
z

=

Dear Lewis: o
=

Please join me in your circulation of Q

o

-

,
o

today.
Sincerely,

-

-

T -
<t ,‘1""\-'/
g

Mr. Justice Powell

Copies to Conference

(1
ot

5

=z

2]

o}

=
)
=
=1

E
[t
2]
=)
-]
[
la!
=3
=}
—
<
H
w
]
jo]
z
e
]
=
>
=3
<
o}
=)
]
=)
2
@
=
=
%]
72}




Suprente ourt of the Wnited States
Waslington, B. §. 205143

CHAMBERS OF
JUSTICE THURGOOD MARSHALL January 16, 1975

Re: No, 73-477 -~ Richard E. Gerstein v. Robert Pugh

Dear Potter:

Please join me in your concurring opinion.

Sincerely,

A
(AP
%"'(

T. M.

Mr, Justice Stewart

cc: The Conference
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Supreme Gonrt of the Hited Shates Lo, el ©
MWashington, B. 4. 20543 '

CHAMBERS OF L
JUSTICE HARRY A. BLACKMUN { ) y
] GV -

January 15, 1975 J

Re: No. 73-477 - Gerstein v. Pugh

Dear Lewis:

Would there be any point in adding, at the end of
footnote 2 on page 2, a phrase such as '"See note 20, post,

'"? When I first read footnote 2, I wondered whether
there was an inference that if the described procedure had
been challenged, there might be a chance of success. Foot-
note 20 provides an answer to this and prompts me to suggest
the addition to footnote 2.

Sincerely,
/

Mr. Justice Powell



Supreme Qonrt of the Hnited Shates
Washington, B. C. 20543

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

January 15, 1975

Re: No. 78-477 - Gerstein v. Pugh

-

AINAO0OIdTT

Dear Lewis:
Please join me.

Sincerely,

o

Mr. Justice Powell

cc: The Conference
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1st DRAFT
SUPREME COURT OF THE UNITED STATHS =~**-oee12.B"

Reoirculated:

Richard E. Gerstein, State At-
torney for Eleventh Judicial |On Writ of Certiorari .
Circuit of Florida, to the United States 4
Petitioner, Court of Appeals for :
v, the Fifth Circuit.
Robert Pugh et al.

[December —, 1974]

MR. Justice PoweLL delivered the opinion of the
Court,

The issue in this case is whether a person arrested
under a prosecutor’s information is constitutionally en-
titled to a judicial determination of probable cause for
pretrial restraint of liberty.

1

In March 1971 respondents Pugh and Henderson were
arrested in Dade County, Florida. Each was charged
with several offenses under a prosecutor’s information.?
Pugh was denied hail because one of the charges against
him carried a porential life seutence, and Henderson re-
malned in custody because he was unable to post a $4,500
bond.

N

! Respondent Pugh was arrested on Mareh 3, 1971 On March 16
ay mformation was filed ~barging bhim with robbery, carrving a con-
ceated weapon and possession of a Hrearm during commission of a
iviony Respondent Hendersan was avresred on Mareh 2, and charged
he nformation on Mares 19 with the offenses of breaking and
enterng ana assauit and battery. The record does not indicate
whether there was an arvest warrant i @rther cose,

NAQAddY

WO (0l

0 SNOLLDATTOD dH.L

11.L

-
»

‘NOTISIATA LATUDSANVH

[
>
=
>
=
~<
<
[}
c
-4
o
=
=
7]
W




v

To: The Chief Justice
‘ Mr. Justice Touglas

- iy
/4?7 /7' / z Nr. Justice BI‘LI‘D&"I

MI' Just-‘ (435 Wq..a. U

SEY) 1zl
Znd DRAST My, Justicc Rehnal
SUPREME COURT OF THE UNITED STATES I,
v =
&
No. 75-477 Circulated: ;c-é
\‘ -
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Richard E. Gerstein, State At-
torney for Eleventh Judicial {On Writ of Certiorari

Circuit of Floride, to the United States
Petitioner, Court of Appeals for
v, the Fifth Circuit,

Robert Pugh et al,
[December —, 1974]

Mgr. JusticE PoweLL delivered the opinion of the
Court,.

The issue in this case is whether a person arrested
under a prosecutor’s information is constitutionally en-
titled t¢ a judicial determination of probable cause for

pretrial restraint of liberty,
\);'

1L 40 SNOLLDYTTI0D FHL WO «
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In March 1971 respondents Pugh and Henderson were
arrested in Dade County, Fiorida. Each was charged
with several offenses under 2 p‘f'osecutors information.?
Pugn was denied bail bueanse one of the charges against
him carried a potentiai life sentence, and Henderson re-
mained in custody because he was unable to post a $4,500
bond.

.

* Respondent “ugh was arie na vn Mareh 31871, Cn March 18
ag information was filed charging nim with sobhery, earrving a con-

eonjard 1’:eap<,;; and posse ion of & fresrm during commission of a

{elonv. Respondent Hevderson was arrestod on Mareh 2, and charged
by informaticn on Mareh 1% wirth the ofenses of breaking and
and aseault asd bartary  The recerd does not indicate

a88

ontering
whather there was an arrese warrant n either case.
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4t DRAFT

SUPREME COUXT OF THE

Richard E. Gerstein, Stuie At-]
torney for Eleventh Judicial |Qn Writ of Certiorari

e,

% Circuit of Florida, to the United States
! : Petitioner, Court of Appeals for
| v, the Fifth Circuit.

Robert Pugh et al,
[December —, 1974]

Mg. JusticE PoweLL delivered the opinion of the
Court.

The issue in this case is whether a person arrested
under a prosecutor’s information is constitutionally en-
titled to a judicial determination of probable cause for
pretrial restraint of liberte.

I

Tu March 1971 respondents Pugh and Henderson were
arresied in Dade County, Florida. Each was charged
with several offenses under a prosecutor’s information.?
Pugh was denied bail beeaiss vne of the charg:s against
him carried a potential iife sentence, and Henderson re-
mained in custody because he was unable to post a $4,500
bond.

w2

i Fespondent Pugh was acresced on fdarel 2, 1971 On March 16
minrmation wae Sled L0 rebbery, carryving & con-
i weanon, and oo a of a rm during comnn:ssion of a
telony. Respendent tendeison wae urres: 20 on March 2, and charged
bv mformation on Mared '8 wicn ine ofenses of Lreaking and
entesing and assis
whetlicr there w

LArEIg Al v

The record cdces nos mdicate

val ery.,
i owarrany o eliher casa.
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To: The Chief Justice
-3, Mr. Justice Douglas
(J«q' - Mr. Justice Brennan
Mr. Justice Stuewart
Mr. Justice

Mr. Jus

From: Powell, J.

Circulated:

Recirculated: FEB—L?-—?S -z

5th DRAFT
SUPBEME COURT OF THE UNITED STATES

No, 73-477

dT10D dHL WOdA GFI9NA09dTH

Richard E. Gerstein, State At-
torney for Eleventh Judicial |On Writ of Certiorari
Circuit of Florida, to the United States
Petitioner, Court of Appeals for

U, . the Fifth Circuit.

Robert Pugh et al.
[December —, 1974}

M=s. Justice Powere deliversd the opinion of the
Court,

The issue in this case is whether a person arrested
under a prosecutor’s information is constitutionally en-
titled to a judicial determination of probable cause for
pretoial restraing of lherty,

o]

In Marchk 197! respoudencs Pugh and Henderson were
arrested in Dade Countv, ‘* rida.  Each was charged
with several ¢ffenses cnder a prosecutor’s information.?
Pugh was denied Hall becauase one of the charges against
witenes, and Henderson re-

him zarrvied a potentiai B
mainad in eastod peealiss s wes unable $o post 2 $4,500
bond,

* Respondent Pazh was airest 1& on Aarch 3, 157V1. On March 16
an nformatior was fled charging bun with sobbery, carrying a eon-
rzealr:ai wespon, and 3 3 frearm during comrassion of a
feiony. Bespomdenr ilenie wus arrestad on March 2, sad charged
by aformonon on vlarch 18 wirk the ofences of bieaking and
: codt oend hutiery, The recard dees nov indicate

Giriae
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Supreme Gourt of the Ynited Stutes
Washington, B. @. 20543
JUSTICE fg\:/T;E:s;;WELL,JR. February 26, 1975 F“_.E ' CO PY
PLEASE RETURN
TO FILE

Case held for No. 73-477 Gerstein v. Pugh

MEMORANDUM TO THE CONFERENCE:

No. 73-6950 Mega v. West Virginia.

In thlS case we held that a person charged by
prosecutor's information was entitled to a judicial
determination of probable cause for pretrial detentiom.
Our opinion noted expressly that we had no intention of
changing the settled rule that illegal arrest or detention
furnish no grounds for vacating a subsequent conviction.
Slip op at 15. In Mega, the Petitioner seeks reversal of
his conv1ct10n for” possession of marijuana because he was
denied a preliminary hearing after grand jury indictment.
The statement in Gerstein thus disposes of his claim, with-
out reference to the fact that Petitioner was held under
indictment rather than an information or other form of
prosecutor's charge.

There are other, independent issues raised by the Méga
petition. Petitioner also raises questions about the State's
failure to disclose certain evidence, and its refusal to
grant immunity to an informer witness who was present at
the time of the alleged drug transaction and who asserted
a Fifth Amendment privilege not to testify about the
occurrence. Petitioner contends the informer's testimony
would have supported his entrapment defense, I do not find
this claim worthy of our consideration, and I will vote to

deny the petition.

L.F.P., Jr.

SSs



Supreme Qonrt of the Hnited States
HWashington, B. §. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 14, 1975

Re: No., 73-477 - Gerstein v. Pugh

Dear Lewis:

Please join me.

Sincerely,p(ﬁ///
M|

L

Mr. Justice Powell

Copies to the Conference
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