


CHAMBERS OF
THE CHIEF JUSTICE

Supreme Gonet of the Huited States
Washington, B. €. 205%3

January 27, 1975

PERSONAL

Re: 73-1723 - Hill v. Stone

MEMORANDUM TO THE CONFERENCE:

No assignment of this case is now being
made. By the end of the discussion a suggestion emerged
that a remand might be in order to clarify whether in
fact the Texas statute operated to keep anyone from voting.

A little time may lead to a sensible solution.

Regards,
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Supreme Qonrt of the Hnited Stutes
Washington, B. @. 205%3

CHAMBERS OF
THE CHIEF JUSTICE

January 29, 1975

Re: No. 73-1723 - Hill v. Stone

MEMORANDUM TO THE CONFERENCE:

I have Thurgood's January 24 memorandum on the
above case and find much to agree with. However, my view
has been that in the present posture this is a ''non-case"
chiefly due to the casual and careless way the 3-judge court
dealt with it. It is simply another example of the lack of
attention given to these cases by 3-judge courts. I hope,
whatever the disposition, we can '""rap some knuckles'' --
gently,- of course.

Regards,
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Supreme Qonrt of the Hnited Sintes
Washington, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE

May 1, 1975

Re: 73-1723 - Hill v. Stone

Dear Bill:

I am so heartily in agreement with:- your dissent:-
that I take it '""out.of order' and join it at once.

If in-fact =- and-on this record no-one can know---
the Texas laws operate as an obstacle I believe we would
have a unanimous opinion.

(/:%gards’

Mr. Justice Rehnquist

Copies to the Conference -
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Supreme Qonrt of the Huited States
Hashington, B. . 205%3

CYHAMBERS OF
THE/CHIEF JUSTICE )
May 9, 1975

MEMORANDUM TO THE CONFERENCE:

As agreed the following cases will be announced on
Monday, May 12:

73-1723 - Hill v. Stone - Mr. Justice Marshall

73-1977 - Alveska Pipeline Service Co. v. The
Wilderness Society - Mr. Justice White

73-1531 - Johnson v. Mississippi - Mr. Justice White

So

Wi ¢

cc: Mr. Cornio
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Srpreme Gonrt of e Hunited Stutes
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE Wa. J. BRENNAN, JR.

January 27, 1975

OI.LC)?’I’IOC) AHL NOYA AADNA0YITA

RE: No. 73-1723 Hill v. Stone

Dear Thurgood:

I was the other way but you persuade me. =

I'm glad to join. . kﬁ N

Sincerely,

TAId LATIDSONVIA 591

Mr. Justice Marshall

cc: The Conference
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| Supreme Gonrt of e Huited Stutes
Muslington, B. ¢, 20543

CHAMBERS OF
JUSTICE Wwn. J. BRENNAN, JR.

April 7, 1975

OLLD™ 100 THL WO AIDNA0YdTY

RE: No. 73-1723 Hill v. Stone

Dear Thurgood:

I agree.
Sincerely,
Mr. Justice Marshall

cc: The Conference
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Supreme Qonrt of He United Stutes
Washington, B. €. 20543

CHAMBERS OF

JUSTICE POTTER STEWART

January 31, 1975

OLLOTTTIOD HHL WOYA AIDNAOId T

No. 73-1723 - Hill v. Stone o

Dear Bill,

é My vote, as you know, was and is
3 to reverse the judgment in this case. 1
think, however, that there is considerable [;- :
merit in what you have to say in your memo-
randum of January 30. Accordingly, I .would
be willing to join a Per Curiam written i
along the lines you suggest if that disposition il
attracted the votes of four others. "

Sincerely yours,

{:P g’

\‘/

re

Mr. Justice Rehnquist

Copies to the Conference
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No. 73-1723 - Hill v. Stone

Dear Bill,

I should appreciate your adding my
name to your dissenting opinion in this case.

Sincerely yours,
"7 % ,

-

Mr. Justice Rehnquist

Copies to the Conference
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Suprente Qourt of Hye Hnited Sintes
Waslington, B. @. 205%3

'
{ CHAMBERS OF

JUSTICE BYRON R. WHITE

April 7, 1975

Re: No. 73-1723 - Hill v. Stone

Dear Thurgood:
Please join me.

Sincerely,

oo

Mr. Justice Marshall

Copies to Conference
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To: The Chief Justice

Mr.
Mr.
. Mr.

BEES

Justice Douglas
Justice Brennan
Justice Stewart
Justice White
Justioce Blackmun
Justice Powell
Justice Rehnquist

From: Marshall, J.

1st DRAFT

SUPREME COURT OF THE UNITED STATES™****

Recirculated:

No. 73-1723

John L. Hill, Attorney
General of Texas, Cn Appeal from the United
Appellant, States District Court for the
v Northern District of Texas,

Michae! L. Stone et al.
[February —, 1975]

Memorandum of MRg. Justick MARSHALL,

This case requires us once again to consider the con-
stitutionality of a classification restricting the right to
vote in a local election,

Appellees, residents of Ft. Worth, Texas, brought this
action to challenge the state and city laws limiting the
franchise in city bond elections to persons who have
made available for taxation some real, mixed, or personal
property. A three-judge District Court held that this
restriction on suffrage did not serve any compelling state
interest and therefore violated the Equal Protection
Clause of the Fourteenth Amendment. Stone v. Stovall,
377 F. Supp. 1016 (ND Tex. 1974). We granted a
partial stay of the Distriet Court’s order pending disposi-
tion of the appeal. 416 U. S. 963. We subsequently
noted probable jurisdiction. 419 U. 8. —.

T

The Texas Constitution provides that in all muniecipal
elections “to determine expenditure of money or assurap-
tion of debt,” only those who pay taxes on property in
the city are eligible to vote. Tex. Const. Art. 6, 3. In
addition, it directs that in any election held “for the

JAN 24 197
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Supreme Qonrt of the Ynited States
Waslington, B. . 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL January 31, 1975

MEMORANDUM TO THE CONFERENCE

Re: No, 73-1723 -- Hill v. Stone

In response to Bill Rehnquist's memo, I wanted to
clarify one aspect of my proposed treatment of this case.
I did not mean to suggest that the case should be decided
on the basis of the concessions made by counsel at argument.
The clarity or extent of the concessions would not need to
be explored if the case were affirmed on roughly the grounds
stated in parts I and II of my memorandum. I mentioned
the concessions in part III only by way of explaining why it
appeared to me that a remand in this case would not achieve
very much,

I remain convinced that a remand would not be of
any real value. Since, as I indicated in my first memo,
our cases have not held that only property-related classi-
fications are suspect, it would not advance the analysis to
have the parties place in the record the fact that real property
and business personalty is ''rendered' automatically in
Fort Worth, while non-business personal property is not.

I gather that Bill would go farther than this and require
a showing on remand that the classification not only discrimine-
on the basis of property ownership, but that it results in the
absolute disfranchisement of some class of voters (p. 2, secor :
full paragraph of WHR's memo)., On this view of the case,
ordering a remand would be tantamount to outright reversal.
Despite Judge Thornberry's off -hand assumption to the contrar -
(which was plainly not necessary to his decision), I think it is
beyond cavil that the plaintiffs will be unable to produce any

t
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potential voter who has no property of any kind as is
therefore absolutely barred from participation by the
rendering requirement. To remand this case with the
suggestion that the plaintiffs must prove that some voters
were absolutely disfranchised in this manner would not, in
my view, constitute a compromise preserving Kramer,

Cipriano, and Phoenix intact.

Regardless of whether the Texas system in practice
erects a de facto property-related barrier to voting, the
rendering requirement itself creates a classification restricting
the franchise on grounds not related to the voting process.
Since the state has not advanced a compelling justification for
that classification, I would conclude that it is constitutionally

invalid.
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To: The Chief Justice

Justice Douglas
Justice Brernan

. Justice Stewart

Justice White
Justice Blackmun
Justice Powell
Justice Rehnquis<

From: Marshall, J.

Circulated: APR 4 1855

Recirculated:

1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 73-1723

John L. Hill, Attorney
General of Texas, On Appeal from the United
Appellant, States District Court for the
v Northern District of Texas.

Michael L. Stone et al.
[February —, 1975]

Mg. JusTicE MarsHALL delivered the opinion of the -

Court.

This case requires us once again to consider the con-
stitutionality of a classification restricting the right to
vote in a local election.

Appellees, residents of Ft. Worth, Texas, brought this
action to challenge the sizte and city laws limiting the
franchise in city bond elections to persons who have
made available for taxation some real, mixed, or personal
property. A three-judge District Court held that this
restriction on suffrage did not serve any compelling state
interost and therefore viclated the Equal Protection
{lause of the Fourteenth Amendraent. Stone v. Stovall,
377 F. Supp. 1016 (NT> Tex. 1974). We granted a
partial stay of the Distriet Court’s order pending disposi-
tion of the appeal. 416 U. S. 963. We subsequently
noted probable jurisdiction. 419 7. 5. 822,

I

The Texas Constitation nrovides that in all munieipal
elections “t& Jetermine expenditure of money or assump-
tion of debt.” only those who pay taxes on progérty in
the city are eligible to vote. Tex. Const. Art. 6, §3. In
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Chief Justioce

Justice
Justice
Justice
Justice
Justice
Justice
Justioce

Douglas
Brennan
Stewart
White
Blackmun
Powell
Rebnquist

From: Marshall, J.

Circulated:

Recirculated: | ' .,
2nd DRAFT ‘A‘P‘R—lﬁ—&

SUPREME COURT OF THE UNITED STATES

N¢. 73-1723

John L. Hill, Attorney]
General of Texas, {On Appeal from the United
Appellant, } States District Court for the
v, e fv*m Distret of Texms,

Michael L. Stone et al.)

[February —, 1975]

M=. Justice Marszact delivered the opinlon of the
Court,

This ease requires us once again to consider the con-
stitutionality of a classification restricting the right to
vote in a loeal eloction.

Ap gehees residents oi #1. Worth, Texas, brought this
action to chailenge the -uate and city laws limiting the
fran hse i: ¢itv bond cleciions to persons who have
made available for taxaisn some real, mixed, or personal
property. & thrae "Mgm District Court held that this
reztriction on sudrage did oot serve any compelling state

sed the Equal Protection

iugerest, and chere G"G’ viciat

Clause of the » Amendment. Stone v, Stovall,
Wi F, Supe '-L.}T"D Tex 1974). We granted a

nartial stay of the Distriet Court's ocder pending dispost-
tion of the apneal, 318 17, 3, 963, We subsequently
ficn 410 77,8 822
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J | | \/ t
Supreme Qourt of the Hnited Siutes

Washington, B. ¢. 20543 ‘/‘/’

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

April 14, 1975

Re: No. 73-1723 - Hill v. Stone

OIJD?’TIOD AH1L WO¥d AADNAOYdTd

Dear Thurgood: 3 Y.
i =

Please join me. g
Sincerely, L E
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Mr. Justice Marshall : ;S
cc: The Conference i  ',_ -
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Supreme Qonrt of the Huited States
Washington, B. €. 205%3 /%

CHAMBERS OF "
JUSTICE LEWIS F. POWELL, JR. April 8, 1975

WO AIDAAOddTd
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No. 73-1723 Hill v. Stone

Dear Thurgood:
Please join me.

Sincerely,

SIAIQ LADIDSAN

?

Mr. Justice Marshall

1fp/ss

cc: The Conference
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Supreme Qonrt of the Hnited States <//
Hastingten, B. Q. 20543 yﬁzf

JUSTICE WILLIAM H. REHNQUIST

January 30, 1975

MEMORANDUM TO THE CONFERENCE

Re: No. 73-1723 - Hill v. Stone

Going back over my Conference notes in this case,
Thurgood's memorandum for affirmance, and the Chief's note
indicating his preference to treat it as a "non-case", I
have a feeling that there may be a place for someone who
operates in the manner of a French politician forming a

cabinet.

The three of us who have adhered to our Conference
votes to substantially reverse obviously do not command a
majority. On the other hand, I would think Thurgood's
memorandum might pose problems not only for the three of us,
but for others by virtue of its treatment of Rosario v.
Rockefeller, 410 U.S. 752 (1973), and Salyver Land Co. v.
Tulare Lake Basin Water District, 410 U.S. 719 (1973).

_ I think that if there were a substantial factual basis

in the record for the assumptioms whieh Thurgood makes on

page 11 of his memorandum, one could conclude that the
practical effect of the Texas system violated the principles
laid down in Phoenix v. Kolodzieijski, 399 U.S. 204 (1970). .~
But it is clear, as his memorandum points out, that the

record doesn't afford any basis for this sort of determinati:-.
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REPRODUCED FROM THE COLLECTTONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRESS

Unlike Thurgood, I would not be willing to decide the case
here on the basis of what he refers to as "concessions" made

. by counsel at argument; I don't think those concessions

are as clear as he indicates, and I don't think we ought to
decide the issues solely on a basis such as that. I do
think, though, that the concessions are sufficient to raise
a serious guestion as to whether the Texas system operates
in practice the way it is supposed to operate in theory.

The way the Texas system operates in theory would not,
I should think, run afoul of Phoenix, supra. Judge

Thornberry's opinion for the three-judge District Court concedes

that one can vote without rendering all his property, and
that the Texas Supreme Court has held that a person may vote
if he renders property of any value, whether or not a tax
has been paid. J.S. 15(a)-1l6(a).

I would think that if the system actually works this
way, appellees cannot make the showing of "serious burden
or infringement" on the right to vote described by Lewis
in his dissenting opinion in Rosario, 410 U.S., at 767.

Judge Thornberry's opinion says that "we suspect the
Texas rendering reguirement has created a class of citizens
who own too little property to merit a vote in bond elections.
The record fails to indicate the number of people who render . .
for taxation personalty other than automobiles but we doubt -~
that many do." J.S. 9(a). There is simply nothing in the
record one way or the other on this question, as Thurgood's
memorandum points out at page 12.

Judge Brewster, concurring in the result, says:

"The memorandum opinion says that most
automobiles and personal property are not
rendered for taxation. I regard this as
totally irrelevant. If it were pertinent,
a look at the sworn statement of those who



» LIBRARY OF CONGRESS

REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION

render their property for taxation might show
that a good deal of personal property is

rendered."

I would think a brief per curiam could be written in
this case, keeping existing case law precisely intact, not
only Phoenix, supra, but Rosario, supra, and Salyer as well.
It would vacate and remand the case t® the District Court for

further proceedings.

We would in effect decline to affirm because there is
nothing in the record before the District Court which would
support the assumptions as to the practical operation of
the system made by Judge Thornberry in his opinion for the
Court, or the contrary assumption made by Judge Brewster
in his concurrence. We would likewise decline to reverse
because, whether or not the system may in theory pass
constitutional muster, if its practical effect is to
impermissibly disenfranchise identifiable groups of voters,
such as non-real property owners, it would be invalid wunder
Phoenix. I agree that the statements of counsel at oral
argument raise enough doubt that the system works in practice
as it does in theory so that further proceedings from the
District Court would be warranted to deal with evidence
as to the effect of these provisions, rather than with what

the District Court "suspects" about their operation. 1In
the process of vacating and remanding, we might likewise be
able to mildly chide the District Court in the manner
suggested in the Chief's note respecting this case.

Sincerely,AwJ

i
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rennan \
. © Stewart :
inr. Justice White
My - Justice Marshall
Wr. Justice Blachmun
M., Justice Fowsll
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SUPREME COURT OF THE “UNITED STATER—

No, 73-1723

OLLD™TI0D dH

“

John L. Hill, Attorney
General of Texas, On Appeal from the United
Appellant, States District Court for the
v Northern District of Texas.

Michael L. Stone et al,
[May —, 1975]

MRr. Justice REaNqQuisT, dissenting.

The Texas Constitution restricts the vote in general e

obligation bond elections to those who render taxable '
 property with local taxing officials. Tex. Const. Art. 6,

§ 3a. All real, personal, or mixed property owned by

any citizen of the State is taxable property under state

law. Tex. Const. Art. 8, §1; Tex. Civ. Stat. Arts. 7145, v

7147. And all citizens of the State are required by law X

to render all such taxable property with local taxing

officials on a yearly basis in order that it be added to

local tax rolls. Tex. Civ. Stat. Arts. 7145, 7151, 7152,

7153, 7189.

The rendition requirement for voting is satisfied by
the listing of any single item of property, even though
of purely nominal worth, with taxing officials and the
completion of an affidavit provided at polling places with -
a description of any single item of property which the
voter has properly rendered. Tex. Elec. Code § 5.03 et
seq.; Montgomery Independent School District v. Martin,
464 S. W. 2d 638, 640 (Tex. 1971); Dubose v. Ainsworth,
139 S. W. 2d 307, 308 (Tex. Civ. App. 1940). Rendition
immediately before the election of any item of property
qualifies, even though untimely under the rendition stat-
utes, Markowsky v. Newman, 136 S. W. 2d 808, 813 (Tex.
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 75-1723

John L. Hill, Attorney
General of Texas, |On Appeal from the United

Appellant, States District Court for the
v, Northern District of Texas.
Michael L. Stone et al.
[May —, 1975]}

MRr. Justice REHNqQUIST, with whom THE CHIEF JUs-
TICE and MR. JUSTICE STEWART join, dissenting.

The Texas Constitution restricts the vote in general
obligation bond elections to those who render taxable
property with local taxing officials. Tex. Const. Art. 6,
§ 3a. All real, personal, or mixed property owned by
any citizen of the State is taxable property under state
law. Tex. Const. Art. 8, § 1; Tex. Civ. Stat. Arts. 7145,
7147, And all citizens of the State are required by law
to render all such taxable property with local taxing
officials on a yearly basis in order that it be added to
local tax rolls. Tex. Civ. Stat. Arts. 7145, 7151, 7152,
7153, 7189.

The rendition requirement for voting is satisfied by
the listing of any single item of property, even though
of purely nominal worth, with taxing officials and the
completion of an affidavit provided at polling places with
a description of any single item of property which the
voter has properly rendered. Tex. Elec. Code § 5.03 et
seq.; Montgomery Independent School District v. Martin,
464 S. W. 2d 638, 640 (Tex. 1971); Dubose v. Ainsworth,
139 S. W. 2d 307, 308 (Tex. Civ. App. 1940). Rendition
immediately before the election of any item of property
qualifies, even though untimely under the rendition stat-
utes, Markowsky v. Newman, 136 S. W. 2d 808, 813 (Tex.
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