


Supreme Qourt of the Hited Stutes
Hushington, B. Q. 20543

CHAMBERS OF
THE CHIEF JUSTICE

WO qIDNA0YdTY

December 30, 1974

Re: 73-1627 - Lefkowitz v. Newsome

OLLDTTI0D HH

-

Dear Bill:

it g Ny

Assignment of the above case was deferred until I
made further study. I have done so but am not sufficiently sure
of an affirmance to cast my vote, It is a close case,and I think
I will defer my vote until I see what is written on both sides.

I am afraid we have unduly curtailed the states in the

administration of this whole area; after all,one half of the expense
is on the state.

STSTAIQ LdRIDSANVIA BAL

Will you therefore assign.

Regards,

gy

Mr., Justice Douglas

Copies to the Conference ”

K T TRP ADY NE FONCRESS




Supreme Qonrt of the Bnited Shutes
Waskington, B. €. 205%3

CHAMBERS OF

TH USTICE
£ CREry January 24, 1975

Re: 73-1627 - Lefkowitz v. Newsome

011D T10D FHL WOUA AADNA0YdTN

Dear Byron:
Please show me as joining in your dissenting
opinion circulated January 16.

Regards,

s B

STSTAIQ LATIDSONVIN 5311

Mr. Justice White

Copies to the Conference
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\] Suprems Gonrt of Hye Ruited States /
Wushington, B. €. 205%3 3

CHAMBERS OF
THE CHIEF JUSTICE January 24, 1975

OLLD™ 10D THT INOM T ¥ rn v

%

Re: 73-1627 -~ Lefkowitz v. Newsome

Dear Lewis: ;o
B

Please show me as joining in your dissenting

opinion circulated January 17.

STSTAIQ LARIDSANVIA 33 I

Regards,

RS

Mr. Justice Powell

Copies to the Conference
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Supreme Gourt of Hye Pnited States
Washington, B. . 205%3

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS

December 30, 1974
Dear Potter:
In light of the memorandum of December 30th from the

Chief Justice re 73-1627, Lefkowitz v. Newsome, I am

pursuant to our telephone conversation assigning the case

to you,

Mr. Justice Stewart

cc: The Conference

01107 710D HHL NOJd aadNaodddd
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Snpreme Qonrt of the Hnited States
Waslington, B. (. 20543

CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS Febr\‘ary 10 1975
. ’

OIJ‘:)"I’?’T(\ N T

Dear Potter:
Please join me in your

opinion for the Court in LEFKOWITZ

v. NEWSOME, No. 73-1627.

e

WILLIAM O. DOUGLAS

Mr., Justice Stewart

cc: The Conference

TIRPADY AR CONCREQE
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Bupreme Gonrt of e Hnited Stutes
Mushington, B. (. 205%3

CHAMBERS OF
JUSTICE Ww. J. BRENNAN, JR. January 10,

RE: No. 73-1627 Lefkowitz v.

1975

Newsome

Dear Potter:

I agree.

Mr. Justice Stewart

cc: The Conference

Sincerely,
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Supreme Qourt of the Hnited States
Mashington, B. ¢. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

December 30, 1974

No. 73-1627, Lefkowitz v. Newsome

Dear Bill,

The Chief Justice has now circulated
copies of his note to you, requesting that you
assign the opinion in this case. In accord
with our telephone conversation of this morn-
ing, I shall proceed on the understanding that
you will assign it to me.

Sincerely yours,

Mr. Justice Douglas

SSTHYINOD J0 AHVHUTT ‘NOTSTATA LATUOSANVA HHL 40 SNOTINITION D1 tivg o et ooeae



- | :
To: The Chief Justice \/

. Mr. Justice Douglas
Mr. Justice Brennan ST
Mr. Justice White |

JMr7 Justice Marshall L
Mr. Justice Blackmun .
Mr. Justice Powell |
Mr. Justice Rehnquist

s

2nd DRAFT

-_om: Stewart, J.

SUPREME COURT OF THE UNITED STAXESq: Jan 9 175

No. 73-1627 Reciroculated:

Louis J. Lefkowitz, Attorney . . .
General of New York, On Writ of Certiorari to the

United States Court of
Appeals for the Second
Circuit.

Petitioner,
.
Leon Newsome.

[January —, 1975]

Mr. Justice STEWART delivered the opinion of the ;
Court. i__

The respondent Leon Newsome was arrested pursuant
to N, Y. Penal Law § 240.35 (6) for loitering in the lobby
of a New York City Housing Authority apartment build-
ing. A search of Newsome conducted.at the time of his
arrest produced a small quantity of heroin and related
narcotics paraphernalia. Consequently, in addition to
the offense of loitering, he was also charged with posses-
sion of a dangerous drug, fourth degree, N. Y. Penal Law
§ 220.05 (now codified as modified as N. Y. Penal Law
§ 220.03), and criminally possessing a hypodermic instru-
ment, N.Y.Penal Law § 22045,

The New York City Criminal Court conducted a non-
jury trial on the loitering charge and a hearing on New-
some’s motion to suppress the evidence seized at the time
of his arrest. Newsome argued that the arresting officer
did not have probable cause for the loitering arrest, that
there was insufficient evidence to support a loitering con-~
vietion, and that the loitering statute was unconstitu-
tional and therefore could not serve as the basis for either
a loitering conviction or a lawful search incident to arrest.
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“ :
| the Chief Justice
Mr. Justice Douglas

0 ’
\ ‘ ) »{4 (f_,. > Mr. Justice Brennan
N . ~ Mr. Justice White
" | LME. Justice Marshall
\\_\ . Mr. Justice Blackmun
\\\ Mr. Justice Powell
\ N Mr. Justice Rehnquis-=
\1: . 3rd DRAFT
. __: Stewart, J.
SUPREME COURT OF THE UNITED STATES ., ..
No., 73-1627 .solroulateds/AN 13 173

Louis J. Lefkowitz, Atiorney
General of New York,
Petitioner,

39
“a

] On Writ of Certiorari to the
United States Court of
Appeals for the Second

. Circuit.
Leon Newsome, J

{January -—, 1975]

MR. JusTice STEwWART delivered the opinion of the

Court,

The respondent Leon Newsome was arrested pursuant
to N. Y, Penal Law § 240.35 (6) for loitering in the lobby
of a New York City Housing Authority apartment build-
ing. A search of Newsome conducted at the time of his
arrest produced a small quantity of heroin and related
narcotics paraphernalia. Consequently, in addition to
the offense of loitering, he was also charged with posses-
sion of a dangerous drug, fourth degree, N. Y. Penal Law
39220.05 (now codified as modified as N. Y. Penal Law
§ 220.03), and criminally possessing a hypoedermic instru-
ment, N. Y. Penal Law § 220.45.

The New York City Criminal Court conducted a non-
jury trial on the loiteving charge and a hearing on New-
some’s motion to suppress the evidence seized at the time
of his arrest. Newsoine argued that the arrvesting officer
Aid net have probable cause for the loitering arrest, that
rhere was insufficient evidence to support a luitering con-
vietion. and that the loitering statute was unconstitu-
tional and thersfore eculd not serve as the basis for either

& loitering convicticy or a lawful zearch ineident to arrest.
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Supreme Qonrt of the Hnited Stutes
HWashington, B. €. 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

January 9, 1975

OILLD"7FT0D AHL WOYA daDNaoddad

MEMORANDUM TO THE CONFERENCE

Re: No. 73-1627 - Lefkowitz v. Newsome

I shall shortly circulate a dissent in
this case.

Sinecerely,
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1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 73-1627

SREEE

Mr.
Mr.

Justice vuugias

. Justice Brennan -

Justice Stewart

Justice Marshall
Justice Blackmun.
Justice Powell 3

Justice Rehnquisﬁ

From: White, J.

i

i

Circulated: j-u-78. .

. Recirculated:

Louis J. Lefkowitz, Attorney
General of New York,
Petitioner,

v,

Leon Newsome,

[January —, 1975]

On Writ of Certiorari to the
United States Court of
Appeals for the Second
Circuit.

MRr. JusticE WHITE, dissenting.

Because I believe that federal law provides respondent,
Newsome no right to set aside his plea of guilty—a
solemn, counseled admission in open court that he is in
fact guilty—even assuming that he had previously been
the victim of a search which did not measure up to fed-
eral standards, I respectfully dissent.

I

. The federal habeas corpus statute, pursuant to which
Newsome sought to have the courts below set aside his
plea of guilty, provides relief only if the petitioner can
establish that “he is in custody in violation of the consti-
tution or laws or treaties of the United States.” 18
U.S. C. §2254 (a). Tt is common ground, I take it, that
the Federal Constitution does not itself entitle a defend-
ant who has pleaded guilty to have that plea set aside
upon a showing that he has previously been the vietim

of an unconstitutional search, even if he can also show
that he pleaded guilty only because the prosecution
planned to use the fruits of the search against him at
trial* Blackledge v. Perry, 417 U, 8. 21; Tollett v.

1Indeed, not only does the United States Constitution grant no
guch entitlement, but the federal courts have for the most part

OLLD? 710D dHI WOIA aIDNAOYdTA
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To: The Chief Tustice | &
Mr. Justice Douglad iy
Mr. Justice Toc; ()
kr, b g
e a
kr. =
£ u
. m
Ir. Justics Feiame
3rd DRAFT nal §
m: Walde, J.

SUPREME COURT OF THE UNITED STATES™ ‘E

— Circulared: ]
No. 73-1627 S
Recircuinted: j. 3 E
is J. L itz, Attorne . .. B
Louis J. Lefkowitz v On Writ of Certiorari to the { Q]
General of New York, ) =
" United States Court of e

Petitioner, .

Appeals for the Second

v, o q
Circuit. .
Leon Newsome. P
e
[January —, 1975] "3
MRr. Justice WHITE, dissenting. E
Because I believe that federal law provides respondent ‘; é
Newsome no right to set aside his plea of guilty—a L 4 &
solemn, counseled admission in open court that he is in ¥
fact guilty—even assuming that he had previously been : ",E’]
the victim of a search which did not measure up to fed- & O
eral standards, I respectfully dissent. 2 E
I 5

The federal habeas corpus statute, pursuant to which
Newsome sought to have the courts below set aside his
plea of guilty, provides relief only if the petitioner can
establish that “he is in custody in violation of the consti-
tution or laws or treaties of the United States.” 18
U. 8. C. §2254 (a). Itis common ground, I take it, that
the Federal Constitution does not itself entitle a defend-
ant who has pleaded guilty to have that plea set aside
upon a showing that he has previously been the vietim
of an unconstitutional search, even if he can also show
that he pleaded guilty only because the prosecution
planned to use the fruits of the search against him at

trial.' Blackledge v. Perry, 417 U. S. 21; Tollett v.

1Indeed, not only does the United States Constitution grant no
such entitlement, but the federal courts have for the most part

5]
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The Chief Justice ,
Mr. Justilice Douglas/
Mr. Jusclce brennan

/ /’ 7 T hy . (o -
Mr., Justice Stewart

Er. dustice Maprhall
Er. Justice Sla -
4h DRAFT . e men L -
SUPREME COURT OF THE UNITED STATES eron: ihite. 3.
No. 73-1627 Cireculated:___ .
Recirculated: /-4 .

Louis J. Lefkowitz, Attorney
General of New York,
Petitioner,

v,

Leon Newsome.

[January —, 1975]

MR. Justice WHiTE, with whom MRg. JusTicE REEN- l
QUIST joins, dissenting.

Because I believe that federal law provides respondent
Newsome no right to set aside his plea of guilby—a
solemn, counseled admission in open court that he is In
fact guilty—even assuming that he had previously been
the victim of a search which did not measure up to fed-
eral standards, I respectfully dissent.

1

The federal habeas corpus statute, pursuant to which
Newsome sought to have the courts below set aside his
plea of guilty, provides relief only if the petitioner can
establish that “he is in custody in violation of the consti-
tution or laws or treaties of the United States.,” 18
U.S.C.§2254 (a). It is common ground, I take it, that
the Federal Constitution does not itself entitle a defend-
ant who has pleaded guilty to have that plea set aside
upon a showing that he has previously been the vietim
of an unccnstitutional search, even if he can also show
that he pleaded guilty only because the prosecution
planned to use the fruits of the search against him at
triall'  Blackledge v Perry, 417 U, S, 21 Tollett v.

On Writ of Certiorari to the
United States Court of
Appeals for the Second
Circuit.

Y indeed. pot only does the United States Constitution grant no
sach entirlement, but the federal courts have for the most part
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Supreme onurt of the Pnited States
Washington, B, §. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL January 14, 1975

Re: No, 73-1627 -- Louis J, Lefkowitz v. Leon Newsome

Dear Potter:

OLLO™ 710D THL WOId AIDNAOYdTY

Please join me in your opinion '

. )

Sincerely, | iF

7 E

T. M. Z

.
Mr. Justice Stewart o

=

cc: The Conference %

i {’H
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. J Supreme Qonrt of the Hnited Shuten
Waslington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

January 20, 1975

Re: No. 73-1627 - Lefkowitz v. Newsome

Dear Potter:
Please join me.

Sincerely,

Mr. Justice Stewart

cc: The Conference

dHL WOdA AADNAOYdTd
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Supreme Qonrt of the Pnited Stutes
Waslington, B. §. 20543

CHAMBERS OF i‘ ‘
JUSTICE LEWIS F. POWELL,JR. January 14, 1975

No. 73-1627 Lefkowitz v. Newsome

(511057100 AHL WOdd qIdNa0udad

As stated at the Conference, I will dissent on the
basis of my Bustamonte opinion.

&

« o

Dear Potter: A ‘ 3
\

/

|

If I express a view on the merits, I am in accord with P
Byron's view that the counseled admission of guilt is =
conclusive under federal law. I will circulate something
in the near future.

Sincerely,

Mr. Justice Stewart .

STSIAIQ LATIOSONVIN BHL N
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To: The Chief Justice
Mr. Justice B K
Kr. dustice
M. Justice

AN
O¥d qIONAOYITH

r.
S A
| 1st DRAFT N
SUPREME COURT OF THE UNITED STATES
No. 73-1627 Cirewlatea: v i {173

Louis J. Lefkowitz, Attorney N . FaplvenTatsds
General of New York, On W rit of Certlorztn to the B ——
Petitioner United States Court of
’ Appeals for the Second
Cireuit,

Ol

v.
Leon Newsome.

10777100 dHL W

"~
N

TAIA LATIDSONYIN 3L XK

[January —, 1975]

M-g. Justice PowkgLL, dissenting,

I would reverse the judgment of the Court of Appeals
for the reasons set forth in my concurring opinion in
Schneckloth v. Bustamonte, 412 U. S. 218, 250 (1973).
‘This case is even more inappropriate for federal col-
lateral review of a state prisoner’s Fourth Amendment
claim. The prisoner here, with advice of counsel,
pleaded guilty in open court. He does not question the
voluntariness of his plea nor does he assert innocence,
Rather, he argues that his conviction is reviewable in
federal habeas corpus because of a relatively unique New
York statute which allows appeal from an adverse sup-~
pression ruling notwithstanding the guilty plea.

Yet, the Court today holds that respondent is entitled
to seek federal habeas corpus relief. This ruling distorts
beyond recognition the writ of habeas corpus. The his-
toric and honored purpose of habeas corpus, and indeed
its only justification, is to provide the added assurance to
a free society that no innocent person will suffer an un-
constitutional deprivation of liberty. The great writ was
not designed as a means for freeing persons who have
voluntarily confessed guilt under procedures comporting
with due process of law.

Apart from my views as to the inappropriateness of
federal habeas corpus review of Fourth Amendment

m TIPPADY OF FONCRESE
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To: The Chief Justice
Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
ond DRAFT Mr. Jus : h
Mr
SUPREME COURT OF THE UNITED STATES"
———

From: Powel
m: Powell, J.

a wzishall
. Justioce i
tice plackmun

. Justice Reh i
stice Rebnguist

No. 73-1627

m————————— i
Circulated:

Louis J. Lefkowitz, Attorney )
’ On Writ of Certiorag to the
neral of New York SV culated:
Ge 1new BE United States Chettrspiatedyan 24 1979
Petitioner, ; 2
Appeals for the Second
V. e
Circuit.
Leon Newsome.

OLLD™Y U )
77100 THL WO QIDNAOYdT

{January — 19751

whom THE CHIEF Justict |
dissenting.

™
1y

MR, JusTiCE POWELL, with
and MR. JUSTICE REHNQUIST join,
1 would reverse the judgment of the Court of Appeals
for the reasons set forth in my concurring opinion in
Schneckloth ¥. Bustamonte, 412 U. 8. 218, 250 (1973).
federal col- l

This case is even Inore inappropriate for
e prisoner’s Fourth Amendment

lateral review of a stat

claim. The prisoner here, with advice of counsel,

pleaded guilty in open court. He does not question the v
oes he assert innocence,

voluntariness of his plea nor d

Rather, he argues that his conviction is reviewable in
federal habeas corpus because of & relatively unique New
York statute which allows appeal from an adverse sup-

pression ruling notwithstanding the guilty plea.
at respondent is entitled

Yet the Court today holds th
to seek federal habeas corpus relief. This ruling distorts
beyond recognition the writ of habeas corpus. The his- B
toric and honored purpose of habeas corpus, and indeed
its only justification, is to provide the added assurance to
g free society that no innocent person will suffer an un=
;vation of liberty. The great writ was

constitutional depri
means for freeing persons who have

not designed as &
voluntarily confessed guilt under procedures comporting

with due process of law.
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Supreme Qonrt of the Vnited Stutes | g

Washington, B. G. 20543 g

)

CHAMBERS OF g
JUSTICE WILLIAM H. REHNQUIST iy
<

=

=

January 14, 1975 E

o

| £

&

B

@)

Re: No. 73-1627 - Lefkowitz v. Newsome g

Dear Byron: P
=

Please join me in your dissent in this case. ,Sg

- Sincerely, E

E

\,\) P O

4=

=

-

| R ©

. . 3 <

Mr. Justice White 7
-

Copies to the Conference

TIRPDADY AT CONCRERS

"
.




Supreme Qowrt of the United States
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 20, 1975

No. 73-1627 - Lefkowitz v. Newsome

Dear Lewis:
Please join me in your dissent.

Sincerely,

W

Mr. Justice Powell

cc: The Conference .

1L
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Supreme Qonrt of the nited States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 21, 1975

Re: No. 73-1627 - Lefkowitz v. Newsome

Dear Lewis:

Please join me in the dissenting opinion you have

prepared in this case.
Sincerely,lAfV”//

Mr. Justice Powell

Copies to the Conference
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