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CHAMBERS OF

THE CHIEF JUSTICE

Re: 73-1627 - Lefkowitz  v. Newsome 

Dear Bill:

Assignment of the above case was deferred until I
made further study. I have done so but am not sufficiently sure
of an affirmance to cast my vote. It is a close case,and I think
I will defer my vote until I see what is written on both sides. 	 ID

I am afraid we have unduly curtailed the states in the 	1-3

administration of this whole area; after all, one half of the expense
is on the state.

Will you therefore assign.

Regards,

Mr. Justice Douglas
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Copies to the Conference

1
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CHAMBERS Or

THE CHIEF JUSTICE
January 24, 1975

Re: 73-1627 -  Lefkowitz v. Newsome 

Dear Byron:

Please show me as joining in your dissenting

opinion circulated January 16.

Regards,

Mr. Justice White

Copies to the Conference



Jktpront Clone of flit Itnittit Notts
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CHAR BENS or
THE CHIEF JUSTICE January 24, 1975

Re: 73-1627 - Lefkowitz v. Newsome

Dear Lewis:

Please show me as joining in your dissenting

opinion circulated January 17.

Regards,

Mr. Justice Powell

Copies to the Conference
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CHAMBERS OF

JUSTICE WILLIAM 0. DOUGLAS December 30, 1974

Dear Potter:

In light of the memorandum of December 30th from the

Chief Justice re 73-1627, Lefkowitz v. Newsome, I am

pursuant to our telephone conversation assigning the case

to you.

Williams. Douglas

Mr. Justice Stewart

: The Conference
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CHAMBERS OF

JUSTICE WILLIAM 0. DOUGLAS 	
Febri'ary 10, 1975

Dear Potter:

Please join me in your

opinion for the Court in LEFKOWITZ

v. NEWSOME, No. 73-1627.

WILLIAM O. DOUGLAS

Mr. Justice Stewart

cc: The Conference
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CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR.	 January 10, 1975

RE: No. 73-1627 Lefkowitz v. Newsome

Dear Potter:

I agree.

Sincerely,

Mr. Justice Stewart

cc: The Conference
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CHAMBERS OF
JUSTICE POTTER STEWART

December 30, 1974

No. 73-1627, Lefkowitz v. Newsome 

Dear Bill,

The Chief Justice has now circulated
copies of his note to you, requesting that you
assign the opinion in this case. In accord
with our telephone conversation of this morn-
ing, I shall proceed on the understanding that
you will assign it to me.

Sincerely yours,

Mr. Justice Douglas



To: The Chief Justice
Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice White

de: Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rehnquist

2nd DRAFT	 _om: Stewart, J.

SUPREME COURT OF THE UNITED ahuliad:  JAN 9 1975

No. 73-1627 Recirculated: 	

Louis J. Lefkowitz, Attorney
General of New York,

Petitioner,
v.

Leon Newsome. 

On Writ of Certiorari to the
United States Court of
Appeals for the Second
Circuit.

[January —, 1975]

MR. JUSTICE STEWART delivered the opinion of the
Court.

The respondent Leon Newsome was arrested pursuant
to N. Y. Penal Law § 240.35 (6) for loitering in the lobby
of a New York City Housing Authority apartment build-
ing. A search of Newsome conducted at the time of his
arrest produced a small quantity of heroin and related
narcotics paraphernalia. Consequently, in addition to
the offense of loitering, he was also charged with posses-
sion of a dangerous drug, fourth degree, N. Y. Penal Law
§ 220.05 (now codified as modified as N. Y. Penal Law
§ 220.03), and criminally possessing a hypodermic instru-
ment. N. Y. Penal Law § 220.45.

The New York City Criminal Court conducted a non-
jury trial on the loitering charge and a hearing on New-
some's motion to suppress the evidence seized at the time
of his arrest. Newsome argued that the arresting officer
did not have probable cause for the loitering arrest, that
there was insufficient evidence to support a loitering con-
viction, and that the loitering statute was unconstitu-
tional and therefore could not serve as the basis for either
a loitering conviction or a lawful search incident to arrest.
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General of New York, 
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Leon 'Newsome.	 i

Louis J. Lefkowitz, Attorney 	 c
I On Writ of Certiorari to the	 ,---
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CHAMBERS OF

JUSTICE BYRON R. WHITE

January 9, 1975

MEMORANDUM TO THE CONFERENCE

Re: No. 73-1627 - Lefkowitz v. Newsome 

I shall shortly circulate a dissent in

this case.

Sincerely,



Mr. Justice Duu6.1.a*
Mr. Justice Brennan
Mr. Justice Stewart

VMr. Justice Marshall
Mr. Justice Blackmun,	 0
Mr. Justice Powell
Mr. Justice Rehncui4

.21
SUPREME COURT OF THE UNITED STATES 

From: White, J.
0

Circulated:	 - - 7 , 
No. 73-1627

Recirculated: 	  

Louis J. Lefkowitz, Attorney
,	 On Writ of Certiorari to theGeneral of New York,

,	 United States Court ofPetitioner
Appeals for the Secondv. Circuit.

Leon Newsome.

[January —, 1975]

MR. JUSTICE WHITE, dissenting.
Because I believe that federal law provides respondent

Newsome no right to set aside his plea of guilty—a
solemn, counseled admission in open court that he is in
fact guilty—even assuming that he had previously been
the victim of a search which did not measure up to fed-
eral standards, I respectfully dissent.

The federal habeas corpus statute, pursuant to which
Newsome sought to have the courts below set aside his
plea of guilty, provides relief only if the petitioner can
establish that "he is in custody in violation of the consti-
tution or laws or treaties of the United States." 18
U. S. C. § 2254 (a). It is common ground, I take it, that
the Federal Constitution does not itself entitle a defend
ant who has pleaded guilty to have that plea set aside
upon a showing that he has previously been the victim
of an unconstitutional search, even if he can also show
that he pleaded guilty only because the prosecution
planned to use the fruits of the search against him at
trial.' Blackledge v. Perry, 417 U. S. 21; Tollett

1 Indeed, not only does the United States Constitution grant no
arch entitlement, but the federal courts have for the most part

1st DR.AF?
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To: The Chief JustiOe
Mr. Justice Douala
Mr. Justice :cuna
Yr. Jusice ;:j';:e1f4;4

Justc ..:! .:rsla
Mr. Justio3
Mr. Justice 1--,11
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SUPREME COURT OF THE UNITED STAIRS'
Cirou2:

No. 73-1627
Reci oulatd:

Louis J. Lefkowitz, Attorney
General of New York,

Petitioner,
v.

Leon Newsome. 

On Writ of Certiorari to the
United States Court of
Appeals for the Second
Circuit. 

[January —, 1975]

MR. JUSTICE WHITE, dissenting.
Because I believe that federal law provides respondent

Newsome no right to set aside his plea of guilty—a
solemn, counseled admission in open court that he is in
fact guilty—even assuming that he had previously been
the victim of a search which did not measure up to fed-
eral standards, I respectfully dissent.

The federal habeas corpus statute, pursuant to which
Newsome sought to have the courts below set aside his
plea of guilty, provides relief only if the petitioner can
establish that "he is in custody in violation of the consti-
tution or laws or treaties of the United States." 18
U. S. C. § 2254 (a). It is common ground, I take it, that
the Federal Constitution does not itself entitle a defend-
ant who has pleaded guilty to have that plea set aside
upon a showing that he has previously been the victim
of an unconstitutional search, even if he can also show
that he pleaded guilty only because the prosecution
planned to use the fruits of the search against him at
trial.' Blackledge v. Perry, 417 U. S. 21; Tollett v.

I Indeed, not only does the United States Constitution grant no
such entitlement, but the federal courts have for the most part
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To : The Chief Justice

Mr. Justice Douglas/
Mr. Jui.lco Brennan
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SUPREME COURT OF THE UNITED STATES 
From : V:11 4. t , J.

No. 73-1627 Circulated: 	
o

General of New York, 	
Recirculated:  /- Louis J. Lefkowitz, Attorney

On Writ of Certiorari to the
United States Court ofPetitioner,

	

Appeals for the Second	 Az

v.
Circuit..

Leon Newsome.

[January —, 1975]

MR. JUSTICE WHITE, with whom MR. JUSTICE REHN- I
QUIST joins, dissenting.

Because I believe that federal law provides respondent
Newsome no right to set aside his plea of guilty--a
solemn, counseled admission in open court that he is in
fact guilty—even assuming that he had previously been
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eral standards, I respectfully dissent.
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Indeed. not only does the United States Constitution grant no
Tuch entitlement, hut the f,= ,i-•ral courts have for the most part

The federal habeas corpus statute, pursuant to which
Newsome sought to have the courts below set aside his
plea of guilty, provides relief only if the petitioner can
establish that "he is in custody in violation of the consti-
tution or laws or treaties of the United States." 18
U. S. C. § 2254 (a). It is common ground, I - take it, that
the Federal Constitution does not itself entitle a defend-
ant who has pleaded guilty to have that plea set aside
upon a showing that he has previously been the victim
of an unconstitutional search, even if he can also show
that he pleaded guilty only because the prosecution
planned to use the fruits of the search against him at
trial,' Blackledge v. Porry, 417 U. S. 21; Tollett v.
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CHAMBERS OF

JUSTICE THU RGOOD MARS HALL January 14, 1975

Re: No. 73-1627 -- Louis J. Lefkowitz v. Leon Newsome

Dear Potter:

Please join me in your opinion

Sincerely,

T. M.

Mr. Justice Stewart

cc: The Conference
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CHAMBERS OF

JUSTICE HARRY A. BLACKMUN

January 20, 1975

Re: No. 73-1627 - Lefkowitz v. Newsome 

Dear Potter:

Please join me.

Sincerely,

Mr. Justice Stewart

cc: The Conference
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January 14, 1975
CHAMBERS OF

JUSTICE LEWIS F POWELL,JR.

Dear Potter:

No. 73-1627 Lefkowitz v. Newsome 

As stated at the Conference, I will dissent on the
basis of my Bustamonte opinion.

If I express a view on the merits, I am in accord with
Byron's view that the counseled admission of guilt is 	 CA

conclusive under federal law. I will circulate something
in the near future.

Sincerely,

Mr. Justice Stewart

lfp/ss

cc: The Conference
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To: The Chief Juf-7tice
Mr. Jug tice DougJas
Mr. Justice
11r. Juctiee StcYri,
Mr. Justice
jirer . Justicc
Mr. JuE:..L.1.c.

Justice
let DRAFT

SUPREME COURT OF THE UNITED STATES,
, J.

-;) 19/5

Louis J. Lefkowitz, Attorney
General of New York,

Petitioner,
v.

Leon Newsome.

P	 -
On Writ of Certiorari to the

United States Court of
Appeals for the Second
Circuit.

[January —, 19751

MR. JUSTICE POWELL, dissenting.
I would reverse the judgment of the Court of Appeals

for the reasons set forth in my concurring opinion in
Schnecicloth v. Bustarnonte, 412 U. S. 218, 250 (1973),
This case is even more inappropriate , for federal col-
lateral review of a state prisoner's Fourth Amendment
claim. The prisoner here, with advice of counsel,
pleaded guilty in open court. He does not question the
voluntariness of his plea nor does he assert innocence,
Rather, he argues that his conviction is reviewable in
federal habeas corpus because of a relatively unique New
York statute which allows appeal from an adverse sup-
pression ruling notwithstanding the guilty plea.

Yet, the Court today holds that respondent is entitled
to seek federal habeas corpus relief. This ruling distorts
beyond recognition the writ of habeas corpus. The his-
toric and honored purpose of habeas corpus, and indeed
its only justification, is to provide the added assurance to
a free society that no innocent person will suffer an un.
constitutional deprivation of liberty. The great writ was
not designed as a means for freeing persons who have
voluntarily confessed guilt under procedures comporting
with due process of law.

Apart from my views as to the inappropriateness of
federal habeas corpus review of Fourth Amendment



To: The Chief Justice
Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Just i co White
Mr. Justic., _afshall
Mr. Justoe iLackmun
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SUPREME COURT OF THE UNITED STA.TESr
From: Powell, J.

No. 73-1627
Circulated: 	

Louis J. Lefkowitz, Attorney
General of New York,

Petitioner,
v.

Leon Newsome.

[January —, 19751

MR. JUSTICE 130WELL, with wh0111 THE CHIEF JUSTICE

I 
would reverse the judgment of the Court of Appeals

for the reasons set forth in my concurring opinion in

Schneekloth v. Bustamonte, 412 U. S. 218, 250 (1973).

This case is even more inappropr 	 Amen
iate for federal col-

lateral review of a state prisoner's Fourth
Amendment

claim. The prisoner here, with advice of counsel,
pleaded guilty in open court. He does not question the
voluntariness of his plea nor does he assert innocence.
Rather, he argues that his conviction is reviewable in
federal habeas corpus because of a relatively unique New
York statute which allows appeal from an adverse sup-

.
pression ruling notwithstanding the guilty plea

Yet the Court today holds that respondent is entitled

to seek federal 
habeas corpus relief. This ruling distorts

beyond recognition the writ of habeas corpus. The his-
toric and honored purpose of habeas corpus, and indeed
its only justification, is to provide the added assurance to
a free society that no innocent person will suffer an un-
constitutional deprivation of liberty. The great writ was
not designed as a means for freeing persons who have
voluntarily confessed guilt under procedures comporting
with due process of law.

an
 JUSTICE R EHN QUIST jOill, 

dissenting.
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On Writ of CertioraOetAhe
United States Court	 ed ;JAN 2 4 197 5 

Appeals for the Second
Circuit.
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CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIST

January 14, 1975

Re: No. 73-1627 - Lefkowitz v. Newsome 

Dear Byron:

Please join me in your dissent in this case.

Sincerely,re/

Mr. Justice White

Copies to the Conference
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CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIST

January 20, 1975

No. 73-1627 - Lefkowitz v. Newsome 

Dear Lewis:

Please join me in your dissent.

Sincerely,

Mr. Justice Powell

cc: The Conference

J



CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIST

Altprtutt Qlourt of tilt Nutter Jtatto
nokington, . (4. wptg

January 21, 1975

Re: No. 73-1627 - Lefkowitz v. Newsome 

Dear Lewis:

Please join me in the dissenting opinion you have
prepared in this case.

Sincerely, orvv./

Mr. Justice Powell

Copies to the Conference
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